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PERFORMANCE RIGHTS ACT 


TUESDAY, MARCH 10, 2009 

House of Representatives, 
Committee on the Judiciary, 

Washington, DC. 

The Committee met, pursuant to notice, at 10:08 a.m., in room 
2141, Rayburn House Office Building, the Honorable John Conyers, 
Jr. (Chairman of the Committee) presiding. 

Present: Representatives Conyers, Berman, Nadler, Scott, Watt, 
Lofgren, Jackson Lee, Cohen, Pierluisi, Sherman, Gonzalez, 
Weiner, Sanchez, Wasserman Schultz, Maffei, Smith, Sensen- 
brenner, Coble, Goodlatte, Lungren, Issa, Forbes, King, Franks, 
Gohmert, Jordan, Poe, Chaffetz, Rooney, and Harper. 

Staff Present: Stacey Dansky, Majority Counsel; Benjamin Staub, 
Majority Professional Staff Member; and David Whitney, Minority 
Counsel. 

Mr. Conyers. Good morning, everyone. The Committee will come 
to order. I would like to welcome all here in connection with the 
Performance Rights Act, H.R. 848. 

[The bill, H.R. 848, follows:] 
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111th CONGRESS 
1st Session 


H. R. 848 


To provide parity in radio performance rights under title 17, United States 
Code, and for other purposes. 


IN THE HOUSE OF REPRESENTATIVES 

Febrijab.y 4, 200ff 

Mr. CONYERS (for himself, Mr. IHBA, Mr. Berman, Mrs, Blackburn, Mr, 
Hooks, Ms. Washerman ScitcIjTO, Mr. Wetneb, Mr. Cohen, Mr. Nad- 
LEB of Now York, Mr. Wexleb, Mr. Peterson, Mr. JOHNSON of Geor- 
gia, Mr. Scinpr, Mr. Siiebman, Mr. Siiadeoo, Ms. Jackson-Lee of 
Texas, Ms. Linda T. Sanchez of California, Ms. Hakman, and Mr. 
Wasman) introduced the following drill; which was referred to the Com- 
mittee on the Judiciary 


A BILL 

To provide parity in radio performance rights under title 
17, United States Code, and for other purposes. 

1 Be it enacted by the. Sena te and House of Representor 

2 fives of the United States of America in Congress assembled. 

3 SECTION 1. SHORT TITLE. 

4 This Act may be cited as the “Performance Rights 

5 Act”. 
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2 

1 SEC. 2. EQUITABLE TREATMENT FOR TERRESTRIAL 

2 BROADCASTS. 

3 (a) Performance Right Applicable to Radio 

4 Transmissions Generally. — S ection 106(6) of title 17, 

5 United States ('ode, is amended to read as follows: 

6 “(6) in the ease of sound recording’s, to perform 

7 the copyrighted work publicly by means of an audio 

8 transmission.". 

9 (b) Inclusion of Terrestrial Broadcasts in 

10 Existing Performance Right. — Section 114(d)(1) of 

11 title 17, United Stales Code, is amended — 

12 (1) in the matter preceding subparagraph (A), 

13 by striking “a digital’’ and inserting “an”; and 

14 (2) by striking subparagraph (A). 

15 (c) Inclusion of Terrestr ial Broadcasts in 

16 Existing Statutory License System. — Section 

17 114(j)(6) of title 17, United States Code, is amended by 

18 striking “digital”. 

19 SEC. 3. SPECIAL TREATMENT FOR SMALL, NONCOMMER- 

20 CIAL, EDUCATIONAL, AND RELIGIOUS STA- 

21 TIONS AND CERTAIN USES. 

22 (a) Small, Noncommercial, Educational, and 

23 Religious Radio Stations. — 

24 (1) Tn general. — Section 114(f)(2) of title 17. 

25 United States ( Vide, is amended by adding at the 

26 end the following: 


•HR 848 IH 
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1 “(D) Notwithstanding the provisions of sub- 

2 paragraph!? (A) through (C), each individual terres- 

3 trial broadcast station that has gross revenues in 

4 any calendar year of less than $1,250,000 may elect 

5 to pay for its over-the-air nonsubscription broadcast 

6 transmissions a royalty fee of $5,000 per year, in 

7 lieu of the amount, such station would otherwise be 

8 required to pay under tins paragraph. Such royalty 

9 fee shall not lie taken into account in determining 

10 royalty rates in a proceeding under chapter 8, or in 

11 any other administrative, judicial, or other Federal 

12 Government proceeding. 

13 “(E) Notwithstanding the provisions of sub- 

14 paragraphs (A) through (C), each individual terres- 

15 trial broadcast station that is a public broadcasting 

16 entity as defined in section 118(f) may elect to pay 

17 for its over-the-air nonsubscript, iof) broadcast trans- 

18 missions a, royalty fee of $1,000 per year, in lieu of 

19 the amount such station would otherwise be required 

20 to pay under this paragraph. Such royalty fee shall 

21 not be taken into account in determining royalty 

22 rates in a proceeding under chapter 8, or in any 

23 other administrative, judicial, or other Federal Gov- 

24 eminent proceeding.”. 
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1 (2) Payment date. A payment under sub- 

2 paragraph (4)) or (E) of section 114(f)(2) of title 

3 17. United States Code, as added by par agraph (1). 

4 shall not be due until the due date of the first roy- 

5 alty payments for nonsubscription broadcast trans- 

6 missions that are determined, after the date of the 

7 enactment of this Act, under such section 114(f)(2) 

8 by reason of the amendment, made by section 2(b)(2) 

9 of this Act. 

10 (b) Transmission of Religious Services; Inci- 

11 dental Uses of Music. — Section 114(d)(1) of title 17. 

12 United States Code, as amended by section 2(b), is further 

13 amended by inserting the following before subparagraph 

14 (B); 

15 “(A) an eligible uou subscription trans- 

16 mission of — 

17 “(i) services at a pi see of worship or 

18 other religions assembly; and 

19 ' ' ( ii ) an incidental use of a musical 

20 sound recording;’". 

21 SEC. 4. AVAILABILITY OF PER PROGRAM LICENSE. 

22 Section 114(f)(2)(B) of title 17, United States Code. 

23 is amended by inserting after the second sentence Ihe fol- 

24 lowing new sentence: “Such rates and terms shall include 


•HR 848 IH 
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1 a per program license option for terrestrial broadcast sta- 

2 tions that make limited feature uses of sound recordings." 

3 SEC. 5. NO HARMFUL EFFECTS ON SONGWRITERS. 

4 (a) No Adverse Affect on License Fees for 

5 Underlying Musical Works; Necessity for Other 

6 Licenses. — 

7 (1 ) Tn General. — Section 114(i) of title 17, 

8 United States Code, is amended to read as follows: 

9 "(i) No Adverse Affect on License Fees for 

10 Underlying Musical Works; Necessity for Other 

11 Licenses. — 

12 “(1 ) No adverse affect on license fees 

13 for underlying musical works. — License fees 

14 payable for the public performance of sound record- 

15 ings under section 106(6) shall not be cited, taken 

16 into account, or otherwise used in any administra- 

17 five, judicial, or either governmental forum or pro- 

1 8 eroding, or otherwise, to set or adjust the license 

19 fees payable to copyright owners of musical works or 

20 their representatives for the public performance of 

21 their works, for the purpose of reducing or adversely 

22 affecting such license fees. License fees payable to 

23 copyright owners for the public performance of their 

24 musical works shall not be reduced or adversely af- 
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1 fected in any respect as a result of the rights grant- 

2 ed by section 106(6). 

3 “(2) Necessity fob other licenses. — Not- 

4 withstanding the grant by an owner of copyright in 

5 a sound recording of an exclusive or nonexclusive li- 

6 cense of the right under section 106(6) to perform 

7 the work publicly, a licensee of that sound recording 

8 may not publicly perform such Sound recording lrn- 

9 less a license has been granted for the public por- 

10 formance of any copyrighted musical work contained 

11 in the sound recording. Such license to publicly per- 

12 form the copyrighted musical work may be granted 

13 either by a performing rights society representing 

14 the copyright owner or by the copyright owner.”. 

15 (2) Conforming amendment. — Section 

16 114(d)(3)(C) of title 17, United States Code, is 

17 hereby repealed. 

18 (b) Ptjbltc Performance Rights and Royal- 

19 ties. — Nothing in this Act or the amendments made by 

20 this Act shall adversely affect in any respect the public 

21 performance rights of or royalties payable to songwriters 

22 or copyright owners of musical works. 

23 (ej Preservation of Royalties on Underlying 

24 Works Publicly" Performed by t Terrestrlal Broad- 

25 cast Stations.— Section 114(f) of title 17, United States 
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1 Code, is amended by adding at the end the following new 

2 paragraph: 

3 “(6) Notwithstanding any other provision of 

4 this section, under no circumstances shall the rates 

5 established by the Copyright Royalty Judges for the 

6 public performance of sound recordings be cited, 

7 taken into account, or otherwise used in any admin - 

8 istrative, judicial, or other governmental forum or 

9 proceeding, or otherwise, to reduce or adversely af- 

10 feet the license fees payable to Copyright owners of 

11 musical works or their representatives for the public 

12 performance of their works by terrestrial broadcast 

13 stations, and such license fees for the public per- 

14 formancc of musical works shall lie independent of 

15 license fees paid for the public performance- of sound 

16 recordings. 

1 7 SEC. 6. PAYMENT OF CERTAIN ROYALTIES. 

18 Section 114(g) of title 17, United States Code, is 

19 amended — 

20 (1) by amending paragraph ( 1 ) to read as fob 

21 lows: 

22 “(1) Except in the case of a transmission to 

23 which paragraph (5) applies or a transmission li- 

24 censed under a statutory license in accordance with 
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1 subsection (f) of this section, the following shall 

2 apply: 

3 “(A) A featured recording artist who per- 

4 forms on a sound recording that lias been li- 

5 censed for public performance by means of a 

6 digital audio transmission shall be entitled to 

7 receive payments from the copyright owner of 

8 the sound recording in accordance with the 

9 terms of the artist’s contract. 

10 “(B)(1) In a case in which the copyright 

11 owner of a sound recording has licensed the 

12 sound recording for the public performance of 

13 the sound recording by means of a digital audio 

14 transmission, the copyright owner shall deposit 

15 1 percent of the receipts from the license with 

16 the American Federation of Musicians and 

17 American Federation of Television and Radio 

18 Artists Intellectual Property Rights Distribu- 

19 tion Fund (or any successor entity) (in this 

20 subparagraph referred to as the ’Fund’) to he 

21 distributed to nonfeatured performers who have 

22 performed on sound recordings. The sound re- 

23 cording copyright owner shall make such depos- 

24 its for receipts received during' the first half of 

25 a calendar year by August 15 and for receipts 
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received during the second half of a calendar 
year by February 15 of the following calendar 
year. 

“(ii) A sound recording copyright owner 
shall include with deposits under clause ( i) in- 
formation regarding the amount of such depos- 
its attributable to each licensee and, subject to 
obtaining' consent, if necessary, from such li- 
censee, for each sound recording performed by 
means of a digital audio transmission by such 
licensee during the applicable time period, and 
to the extent included in the accounting reports 
provided by the licensee to the sound recording 
copyright owner — 

“(I) the identity of the artist; 

■‘(II) the International Standard Re- 
ffiording Code of the sound recording; 

“(ITT) the title of the sound recording; 
"(IV) the number of times the sound 
recording was transmitted: and 

"(V) the total amount of receipts col- 
lected from that licensee. 

"(iii) The Fund shall make the distribu- 
tions described in clause (i) as follows: 50 per- 
cent shall be paid to nonfeatured musicians 
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1 (whether or not members of the American Fed- 

2 oration of Musicians) anil 50 percent shall be 

3 paid to nonfeatured vocalists (whether or not 

4 members of the American Federation of Tele- 

5 vision and Radio Artists). The Fund may, prior 

6 to making such distributions, deduct the rea- 

7 son able costs related to making such distribu- 

8 tions. 

9 “(iv) The sound recording copyright owner 

10 shall not he required to provide any additional 

1 1 information to the Fund other than what is re- 

12 quired under this subparagraph. Sound reeord- 

13 ing copyright owners shall use reasonable good 

14 faith efforts to include in all relevant- licenses a 

15 requirement to report the information identified 

16 in subclauses (1) through (V) of clause (ii). 

17 Amounts required under clause (if that are not 

18 paid by the date specified in such clause shall 

19 be subject to interest at the rate of 6 percent 

20 per annum for each day of nonpayment after 

21 the date the payment was due/'; and 

22 (2) by adding at the end the following new 

23 paragraph: 

24 “(5) Notwithstanding paragraph (1), to the ex- 

25 tent that a license granted by the copyright owner 
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1 of a sound recording to a terrestrial broadcast sta- 

2 tion extends to such station’s nonsubscription broad- 

3 cast transmissions otherwise licensable under a stat- 

4 utoiy license in accordance with subsection (f), the 

5 station shall pay to the agent designated to dis- 

6 tribute statutmy licensing receipts from the licensing 

7 of transmissions in accordance with subsection (f), 

8 50 percent of the total royalties that the station is 

9 required to pay for such transmissions under the ap- 

10 plicable license agreement. That agent shall dis- 

11 tribute such payments in proportion to the distribu- 
te tions provided in subparagraphs (B) through (D) of 

13 paragraph (2), and such payments shall be the sole 

14 payments to which featured and noufeatured artists 

15 are entitled by virtue of such transmissions under 

16 the direct license with that station."'. 

O 
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Mr. Conyers. I think H.R. 848 is an important piece of legisla- 
tion and I think that it is fair to say that the current situation in- 
volving recording artists is not one that we can be very proud of. 
We hear a song on the radio and someone is singing or playing 
melodies, who receives absolutely no compensation. But it’s okay, 
I am told; someone will go out and buy their records, so you folks 
should be glad you’re on the radio. 

And speaking candidly, I’ve heard about some performers that 
are a little reluctant to speak publicly in support of the bill because 
of the threatening tone that they have been told about why they 
shouldn’t do something like that. And even in the Congress, amaz- 
ingly, some of my colleagues have expressed hesitation to cross 
their local broadcaster, even though they say privately, Sure, we 
support the bill on its merits. 

Now, I have a prediction that sooner or later this measure is 
going to become law. And so the sooner that everybody in this room 
recognizes this and comes to the table in a spirit of negotiation, the 
better it is going to be and the sooner we’ll get this subject off the 
table. 

Can you believe that there are only four countries, developed 
countries, on the planet that don’t pay performance rights? The 
other three are Iran, North Korea and China. 

And so what we want to do today is to try to fairly examine this. 
Some would have us believe that the artists are being done a great 
favor by getting played at all. But every other platform for broad- 
cast music, including satellite radio, cable, Internet, Web casters 
pay a performance royalty; terrestrial radio is the only platform 
that doesn’t. And this exemption from paying a performance roy- 
alty to artists doesn’t make much sense; and many of them — I don’t 
know about my colleagues on the Committee, but I have been to 
so many charity events for musicians that were down on their 
luck — they’ve got big health care bills or they don’t get work. I 
mean, everybody rises and falls. 

So I’m here to begin this discussion. I’ll put the rest of my state- 
ment in the record and yield to my friend, the minority Ranking 
Member, Lamar Smith of Texas. 

[The prepared statement of Mr. Conyers follows:] 
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Prepared Statement of the Honorable John Conyers, Jr., a Representative 
in Congress from the State of Michigan, and Chairman, Committee on the 
Judiciary 

Statement of the Honorable John Conyers, Jr. 

Hearing on H.R. 848, the “Performance Rights Act” 

2141 Rayburn House Office Building 
March 10, 2009 

I would like to welcome everyone to this hearing 
on H.R. 848, the “Performance Rights Act.” I 
believe the legislation before us will both add equity 
and responds to the concerns of its detractors. I say 
this for several reasons: 

First, the current situation is not fair to recording 
artists, musicians or the recording labels. When we 
hear a song on the radio, the person singing the 
lyrics or playing the melodies receives absolutely no 
compensation. 

The bill’s opponents would have us believe that 
radio stations are doing artists a great favor by 
playing their music in the first place. But every 
other platform for broadcast music - including 
satellite radio, cable radio, and Internet webcasters - 
pay a performance royalty. Terrestrial radio is the 
only platform that doesn’t pay. This exemption 
from paying a performance royalty to artists no 


i 
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longer makes sense and deprives artists of the 
compensation they deserve for their work. 

Let me also be clear that this legislation is not a 
tax - not a penny of the performance royalties are 
going to the government. All royalties generated 
will go to the copyright owners and creative artists 
who deserve compensation for their talent. 

Our legislation will bring over-the-air 
broadcasters in line with the same standards we 
require of other music platforms. Moreover, this bill 
will bring the United States in line with every other 
nation that currently grants performers a right to be 
compensated for their work when it is broadcast on 
terrestrial radio. 

Second, the underlying bill protects small 
broadcasters who make less than $1.25 million by 
setting a flat annual royalty fee of $5,000. For non- 
commercial/public broadcast stations, the rate is 
capped at $1,000 per year per station. And the bill 
provides an outright exemption for religious 
broadcasters or stations that make “incidental use” 
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of musical sound recordings. 

In addition, the bill addresses concerns of the 
artists and songwriters. The bill makes it clear that 
rate setting proceedings for songwriters cannot 
include any evidence or discussion of royalty rates 
for sound recordings. This should ensure that 
royalty rates for songwriters are in no way reduced 
or adversely affected by the new royalties paid to 
performing artists. 

The bill also makes clear that all public 
performances of a sound recording first require a 
license granted by the owner of the underlying 
musical composition. 

The bill also protects nonfeatured musicians and 
featured artists by ensuring they always receive 50% 
of the performance royalty, regardless of whether the 
license is awarded under the statute or privately 
negotiated. 

Finally, I’m well aware there are still plenty of 
issues that we must work out before this bill goes to 
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markup in the full Committee. I have pledged to 
many of you that we will attempt to address these 
issues in a manner that is fair to everyone. 
Immediately following this hearing, I want to start 
discussions that include all the various stakeholders, 
members and staff. This includes broadcasters, 
performers, songwriters, record labels, and 
consumers. I come into this hearing in good faith, 
and hope that others will reciprocate by engaging in 
a reasonable and meaningful dialogue, so that we 
can finally provide some reasonable level of equity 
to the music business. 


4 
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Mr. Smith. Thank you, Mr. Chairman. 

The purpose of copyright law is to promote the public interest by 
encouraging the creation of new works of authorship. To accom- 
plish this, the law seeks to balance the interest of creators in re- 
ceiving compensation for their work with a public benefit that is 
derived from encouraging greater access to such works. 

The fundamental question presented by H.R. 848, the Perform- 
ance Rights Act, is to what extent the copyright law should give 
rise to a royalty payment each time a sound recording is performed 
publicly. Requiring a full statutory performance right for sound re- 
cordings is a change that has been sought by performing artists in 
the record industry for years. 

H.R. 848 amends Section 106 and 114 of the copyright act to 
eliminate the exemption that AM and FM radio stations have en- 
joyed since the development of broadcast radio. The exemption per- 
mits these stations to broadcast sound recordings to the public 
without having to compensate performing artists. Proponents of 
current law assert that performing artists, particularly those with 
an active recording contract, benefit financially from having their 
songs performed extensively over free radio. They have asked why, 
if radio does not promote music sales, do artists and record labels 
send free CDs to radio stations and encourage programming man- 
agers to have their tracks spun as often as possible. 

On the other hand, copyright owners note they should be entitled 
to exercise their rights to license the use and distribution of their 
works. They assert that when the law restricts them from doing so, 
they should at the very least be compensated for the commercial 
use of such works. 

The economic downturn has resulted in a double hit for radio 
stations. It affects the ability of radio stations to generate revenue 
through advertising sales, which have decreased over 20 percent in 
the last 2 years. It also affects their ability to raise capital and se- 
cure financing to continue operations. 

While the economic future of radio stations, recording artists and 
record labels is uncertain, my own view is that they are likely to 
need each other for some time to come. The sooner the parties rec- 
ognize and accept this fact, the better for all concerned. Frankly, 
though, negotiation on the subject of performance rates is unlikely 
in the near future. So in the short term, what I propose is that the 
parties agree to have a third party entity conduct an objective 
study of the economic impact of royalty payments on performing 
artists and radio stations. 

Stakeholders would offer issues to be evaluated, and at least 
there will be some quantitative analysis to help mold legislation. 
Such a study would need to be conducted by a party that is clearly 
not aligned with either side of the debate. This entity would evalu- 
ate the likely impact of a range of royalty rates in a variety of eco- 
nomic circumstances. 

During my time for questions, I will ask our witnesses if they 
will agree to this proposal. Before Congress chooses to act or with- 
hold action on any matter, we have an obligation to ensure all le- 
gitimate concerns are fairly reviewed and addressed. 

Mr. Chairman, thank you for having this hearing today. And I’ll 
yield back the balance of my time. 
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Mr. Conyers. Howard Berman has long been our intellectual 
property leader on Judiciary, and though he is Chairman of For- 
eign Affairs, his interest in this subject still continues. We are glad 
that he is with us this morning. 

Mr. Berman. Thank you, Mr. Chairman. It was your reference 
to North Korea, China and Iran that brought me here — no. 

First, I would like to particularly thank the Chairman for his 
commitment and his dedication to getting this bill passed. Fairness 
to the artists and parity between the platforms are all reasons to 
support this bill. The equities for repealing the broadcaster exemp- 
tion are clearly in favor of paying artists and musicians for songs 
that are played on terrestrial radio. What I’d like to do is raise a 
couple of questions for my amiable adversary, Mr. Newberry, and 
Mr. Patrick regarding their justifications for opposing the bill. 

Mr. Newberry’s argument goes like this. This is testimony from 
the March 10th — from today’s hearing. I quote: 

“As Congress has repeatedly recognized, the radio industry pro- 
vides tremendous practical and other benefits, both to performing 
artists and to record companies. The recording industry invests 
money promoting songs in order to garner radio airplay and re- 
ceives revenues when audiences like and purchase the music they 
hear. 

“Artists consistently recognize the fact that radio airplay is in- 
valuable. Simply put, when audiences hear music they like on their 
radio, they are likely to purchase that music.” 

A couple of responses to that argument: 

Specifically built into this bill is a way to take into account the 
value that Mr. Newberry talks about of promotion. Section 
114(f)(2)(b) directs in this legislation, Title 17 — directs that when 
the copyright royalty judges establish reasonable rates in terms of 
royalty payments for public performances of sound recordings, 
when those performances are played on radio stations, they shall 
base their decision on economic, competitive and programming in- 
formation presented to the parties, including subsection (i), wheth- 
er use of the service may substitute for or may promote the sales 
of records of that performance. 

Now, if you don’t like that standard, let us know. But the idea 
that the bill doesn’t take into account promotional value isn’t true. 
And if the promotional value outweighs the value of the music to 
the station, the determination on rates will reflect that. 

Secondly, while it is possible that the station provides such great 
promotion that it obviates the need to pay the artists, I ask you 
to consider the comparable situation, where the station in fact will 
pay, as they do now, handsomely to broadcast sports games. There 
is clearly promotion there, but there is also payment. 

The same with talk radio programs. 

Mr. Newberry also argues that in this economy radio can’t afford 
the royalty fees prescribed by this bill. But as is clear in the bill, 
the royalty fees are assessed only on stations that make over $1.25 
million in revenue. That is why the bill allows small broadcasters 
to pay a small flat annual fee, to ensure the viability of radio. If 
it’s too high for some, let’s hear alternatives. 

For other stations who reconsider a percentage of revenue roy- 
alty rate, that way during hard economic times you could pay less; 
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during good times, you pay more. But let’s not forget that this not 
a debate about economic impact. We can accommodate that in the 
structure. 

This is about a right of a creator to be able to negotiate and get 
paid for what they create. 

So I’d like to make it clear that I’m hopeful that we can work 
with the NBA to try and resolve any legitimate concerns it has 
with the bill. Continually saying “no,” as the Chairman mentioned 
in the beginning, is not a productive way to accommodate real 
issues. 

And I ask my fellow Committee Members, even those who oppose 
the current iteration of the bill, to call on the NAB to sit with the 
invested parties, to identify their issues and try to hammer out a 
mutual resolution. Without that, I believe the Committee may have 
no choice but to move forward without NAB’s valuable input. 

Thank you, Mr. Chairman. 

Mr. Conyers. From Virginia, a senior Member of Judiciary, Bob 
Goodlatte. 

Mr. Goodlatte. Mr. Chairman, thank you. And I also want to 
thank Ranking Member Smith. We really appreciate your holding 
this hearing on the Performance Rights Act. 

Because the United States has been the pioneer for strong intel- 
lectual property protections, it is no surprise that the copyright in- 
dustries are so successful and are so crucial to our national econ- 
omy. The U.S. copyright industries have created millions of high- 
skilled, high-paying U.S. jobs and have contributed billions to our 
economy. 

Today we are examining whether an exemption that has existed 
for years which allows terrestrial broadcasters to play copyrighted 
works without paying performance rights royalties is still justified 
in the Digital Age. Broadcasters argue that recording artists re- 
ceive great benefits from the airplay their songs get, which result 
in higher sales for the artists. 

While this is likely true, I believe that digital music technologies 
have come to fruition over the past 5 to 10 years and that con- 
sumers do not rely solely on terrestrial broadcast stations for their 
music anymore. Other media, like satellite radio and on-line broad- 
casters, also deliver promotional value to the recording artists, and 
they pay performance rights royalties. This way’s in favor of lifting 
the exemption. 

On the other hand, I’m very concerned about maintaining local 
radio programming. Local radio programming is one of the best and 
least expensive ways that citizens can access news and emergency 
information in their communities. At a time when consolidation 
seems to be the norm, I believe it is important to do what we can 
to encourage radio stations to continue to provide local news and 
information, which often is done at cost or at a loss to the radio 
station. 

As such, I’m pleased that H.R. 848 contains provisions to grant 
relief to small radio operators who fall underneath the revenue 
threshold in the bill. However, I’m still concerned that the exemp- 
tion does not strike the right balance and that some radio stations 
that provide excellent local programming and that may make 
enough money to just clear the revenue threshold in the bill will 
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be on the fringe. It would be a shame if this legislation were the 
last straw that caused stations like these to make the decision to 
close their shops or sell out. 

Last year, during the Subcommittee markup of this legislation, 
I offered an amendment as an attempt to solve this problem. It is 
my hope that the Chairman will work with me to come up with 
language that addresses this local broadcasting concern. 

In addition, it seems that one of the same arguments that sup- 
port a requirement that broadcasters pay a performance royalty, 
the argument that other technologies now compete with terrestrial 
radio and also provide promotional value, also weighs in favor of 
all these various music delivery technologies being subject to the 
same standard for determining what the royalties should be. 

I’m not commenting now on what that standard should be, just 
that perhaps the time is right for these rules to be uniform. I’m in- 
terested to hear what the witnesses today think about these ideas. 

And I thank you, Mr. Chairman, for holding this important hear- 
ing. 

Mr. Conyers. The former attorney general of Puerto Rico, Pedro 
Pierluisi. 

Mr. Pierluisi. Thank you, Mr. Chairman. I commend you for 
holding this hearing on your bill, H.R. 848, which would remove 
the exemption for paying performance royalties that over-the-radio 
broadcasters but not other radio platforms have long been granted 
under Federal law. I know this issue is of vital importance to 
broadcasters, record labels and artists. 

I believe there are good arguments on both sides. And I have not 
yet made up my mind whether to support H.R. 848 or the com- 
peting resolution, H.Con.Res. 49, introduced by Mr. Green, which 
expresses support for the status quo. I’m hopeful, though, that to- 
day’s distinguished panel will help crystallize the issues for this 
Committee. 

I would note that I have received letters from several broad- 
casters in Puerto Rico urging me to cosponsor Mr. Green’s resolu- 
tion. Along with other members of the congressional Hispanic Cau- 
cus, I have also received a letter from the Spanish Radio Associa- 
tion, a coalition representing several of Hispanic radio’s top play- 
ers. This association claims that H.R. 848 would deal a financial 
blow to Hispanic radio from which it can’t recover. 

Mr. Chairman, I do not believe for a moment that this is your 
intention. To the contrary, I believe your bill tries in good faith to 
strike a balance between competing interests. I also know you will 
not seek to move H.R. 848 until we understand the financial im- 
pact that this legislation might have on the broadcast industry. I 
know this hearing marks one step in an ongoing effort to craft a 
bill that addresses the legitimate concerns of all parties involved. 

In general, I subscribe to the view that artists should be com- 
pensated for their hard work. Puerto Rico, like so many of the dis- 
tricts represented on this Committee, has a rich and vibrant musi- 
cal culture. Besides shortstops, rum and coffee, the island’s musical 
talent may be its most renowned export, from Tito Puente to Luis 
Fonsi to Ricky Martin, and from Gilberto Santa Rosa to Don Omar. 

I tell you, although I expect this point to be vigorously disputed 
by other Members of this Committee, my extremely biased view is 
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that Puerto Rico may produce as much good music per capita as 
any other U.S. Jurisdiction. 

So I believe — not Memphis. I’m correct. 

So I believe that any bill should treat artists in a fair and appro- 
priate manner while acknowledging the fact that radio clearly pro- 
vides artists with promotional value. 

I thank the Chairman and I look forward to listening to the pan- 
elists’ testimony. 

Mr. Conyers. The distinguished gentleman from California, Dar- 
rell Issa. 

Mr. Issa. Thank you, Mr. Chairman. And thank you for holding 
the next in this series. And I certainly join with the gentleman 
from Puerto Rico in saying that not all great music comes from 
California, nor are all the artists in Memphis indigenous to Mem- 
phis. 

Having said that, Mr. Chairman, I think we are beginning to go 
down a road that is in the right direction, which is uncommon in 
Congress, and that is one where although many of us are on one 
bill or another and have a stake in them, we are beginning to real- 
ize that the balance between performance and the value of the 
copyright is, in fact, inherently unfair and that we must act, al- 
though we are not sure in which direction. 

In my case, I’m committed to see that the producers of intellec- 
tual property not always receive the exact same compensation for 
their work on terrestrial radio which currently is zero. But at the 
same time, I join with the Ranking Member, Mr. Smith, in saying 
that a study — and I would go one step further, a GAO study, 
should in fact be commissioned in order to move us in the direction 
of a neutral third-party, neither the broadcasters who seem to be- 
lieve that it is always a privilege not to be charged for promoting 
your song by paying it nor, to be honest, my friends in the content 
community who cannot really decide which model, but they would 
like to have a model similar to terrestrial radio or satellite, the two 
of which are not consistent and neither one of which is necessarily 
the one that would be chosen if we were to come back again for 
broadcasters. 

So for that reason, Mr. Chairman, I will put the rest of my open- 
ing statement in the record. I certainly support what we are going 
to hear today. Hopefully, Mr. Chairman, what we’re going to hear 
today, in addition to what we’ve heard in the past, is support for 
a high-level, independent study to get it right once and for all as 
to perhaps not just terrestrial, but perhaps also to our friends on 
the Internet and satellite radio who are currently paying because 
somehow their promotion value appears to be less. 

With that, I yield back. 

Mr. Conyers. A senior Member of the Committee, Zoe Lofgren 
from California. 

Ms. Lofgren. Thank you, Mr. Chairman. I appreciate this hear- 
ing today and wanted to just note that I have remained neutral on 
this legislation, in part, because I think while there is merit to the 
arguments made on both sides of the question, the arguments in 
favor of the artists really overlook the newest platform, which is 
Web radio. And I think if we are going to have a discussion of par- 
ity or fairness under our copyright law — and I think it is absolutely 
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fair that we do so — we’ll err if we do not also discuss the under- 
lying platform inequality that exists with respect to Internet radio. 

I would just note that, to me, it makes little sense that while 
cable and satellite radio providers are paying 6 to 8 percent of their 
total revenues in royalties under the 801(b) standard, some Inter- 
net radio stations are paying 60 to 80 percent of their total reve- 
nues under the Copyright Royalty Board’s decision. 

I don’t understand why a terrestrial broadcaster with gross reve- 
nues of under $1.25 million has to pay $5,000 under this legisla- 
tion, whereas an Internet radio broadcaster making the same 
amount would be forced to pay a sum just shy of $150,000. 

In short, it seems that in every possible way the smallest, newest 
and most innovative entities are the ones most disadvantaged by 
our current copyright laws. And I would hope that as we attempt 
to establish parity, as this legislation does, that we would not over- 
look the Internet providers as well. This is the opportunity to pro- 
vide parity across all platforms, and I’m hopeful that as we move 
forward on this, that we can accomplish that as well. 

With that, Mr. Chairman, I thank you for recognizing me, and 
I will put the remainder of my statement in the record. 

[The prepared statement of Ms. Lofgren follows:] 

Prepared Statement of the Honorable Zoe Lofgren, a Representative in 

Congress from the State of California, and Member, Committee on the Ju- 
diciary 

Thank you Chairman. 

I have remained neutral on this legislation in part because there is merit to the 
arguments made on both sides of this question. 

The broadcasters contend that an obligation to pay royalties overlooks the pro- 
motional benefits of free air play and will decimate local radio. 

For their part, the record labels feel that, particularly at a time when sales of 
physical CDs and vinyl are declining rapidly, the exemption enjoyed by terrestrial 
broadcasters is unsupportable. 

Another argument marshaled by the recording industry is that fairness and parity 
require this change in our copyright law. 

However, I think any discussion of parity or fairness under our copyright law is 
incomplete until we address the underlying platform inequality that exists with re- 
spect to internet radio. 

It makes little sense than while cable and satellite radio providers are paying 6 
to 8 percent of their total revenues in royalties under the 801(b) standard, some 
internet radio stations must pay 40 to 80 percent of total revenues under the Copy- 
right Royalty Board’s decision. 

Similarly, I don’t understand why a terrestrial broadcaster with gross revenues 
of under $1.25 million has to pay $5,000 under this legislation whereas an internet 
radio broadcaster making the same amount could be forced to pay a sum just shy 
of $150,000. 

In short, it seems that in every possible way, the smallest, newest, and most inno- 
vative entities are the ones most disadvantaged by our current copyright laws. 

I would hope that any good faith attempt to establish parity in our copyright laws 
would address this inequity. 


Mr. Conyers. Our country and western expert, Ted Poe of Texas. 

Mr. Poe. Thank you, Mr. Chairman. I promise not to sing. 

I think, of course, in the long term, the best solution is for the 
parties to get involved and solve the problem rather than having 
the government swoop in and make decisions that usually — in 
many cases, I will say — both sides are disappointed with. I do see 
some concerns that might not have been addressed at this time, 
and I just want to mention those. 
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Local radio stations has seen their revenues drop anywhere be- 
tween 10 and 40 percent because of the current economic crisis. I’m 
also concerned about the new performance fee spreading well be- 
yond the local radio stations. I understand that new artists trying 
to break into the music business and listeners, they rely on the 
radio to get their music out initially, and that may make it difficult 
for them to ever break into the group of country music singers or 
Puerto Rican singers or whoever. 

But — the one thing that hasn’t been mentioned is that this is not 
really an issue between just the broadcasters and the artists, but 
you have the big record labels, label companies involved in this, 
too. If I understand this bill, 50 percent of the performance fee goes 
to the record labels, and I think we ought to have a discussion on 
whether that is a good idea or not. 

And many of those record companies, they are based all over the 
world; I don’t know that they are based in Texas, but they are 
based all over the world. And I think that we should have that dis- 
cussion as well. 

Of course, this has been before Congress, I think, three times, 
and each time Congress has rejected changing the system. So I look 
for some insight into the comments that I just made about how it 
will affect the industry overall in this downturn, how it will affect 
new performers coming in, whether they will be able to have their 
songs played. And why is 50 percent of the fee going to the big 
record companies who, I think, are getting quite a share of this 
new tax or fee? 

So, with that, I will submit the rest of it in the record, Mr. Chair- 
man. I yield back. Thank you. 

Mr. Conyers. Our human rights expert on the Committee, Max- 
ine Waters of California. 

Ms. Waters. Thank you very much, Mr. Chairman. 

Today’s hearing on the Performance Rights Act of 2009, H.R. 
848, is an important first step in finally addressing an issue that 
has remained unsolved for a number of years. Technological ad- 
vancements that have brought us to a new digital age that has 
highlighted the fact that our copyright laws must be updated to re- 
flect the reality on the ground and in cyberspace. 

Over the years, my congressional district in Los Angeles — in my 
congressional district, I’ve spoken with many performers, artists 
and broadcasters about their concerns regarding the need to find 
a fair way to compensate everyone for their work. There is no 
doubt that the Committee must step up to the plate and update the 
copyright laws to reflect the fact that musical performances are 
shared today in ways that were never envisioned when the copy- 
right laws were last updated. 

But in modernizing the statutes, I’m determined that we do not 
do so in a way that diminishes the voice of minority broadcasters. 
Corporate mergers have had a bad enough impact on small- to me- 
dium-sized minority broadcasters. I don’t want to make that prob- 
lem worse with a new law, but I believe we can come up with a 
solution that doesn’t hurt small or minority broadcasters, including 
religious broadcasters. 

Mr. Chairman, I commend you and my colleagues, Mr. Berman 
and Mr. Issa and others, for your efforts to bring this bipartisan 
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proposal before the Committee today. No bill is a perfect bill and 
rarely is a bill enacted exactly as it is introduced. But H.R. 848 
provides us with a good starting point, and I’m looking forward to 
working with you and my colleagues to improve this bill in a way 
that will provide fair payments to performance and impose the 
least burden on broadcasters. 

Mr. Chairman, as I understand it — and I have to take a look at 
this bill in detail — there is some discussion about promotions and 
the value of promotions and whether or not there can be some kind 
of reconciling of the value of promotions and the cost to the per- 
formance. So I’m very much interested in that. 

I come from a district — part of my district is Inglewood, Cali- 
fornia, where I have Stevie Wonder, who owns one of our most 
prominent African American radio stations, and of course, he is one 
of the most prominent and well-known performers. So he has got 
a little bit on both sides of this. 

And, of course, I work very closely with Ms. Cathy Hughes, who 
has done so much to give us a voice where we don’t have a voice. 
We don’t have — African American legislators don’t have access of- 
tentimes to all of the Sunday TV stations and the big radio sta- 
tions; our voices are mostly heard through these minority broad- 
casters. So we have to be concerned about them, and of course, the 
fairness to the performers. People must be paid for their work. 

So we’ve got a challenge to resolve here, and I’m up to the task 
of working to help resolve that difficult task. 

Mr. Conyers. I know Stevie Wonder. 

Howard Coble has long been a leader in the intellectual property 
issues from North Carolina, and he is still very concerned about 
this issue. 

Mr. Coble. Mr. Chairman, I thank you and Mr. Smith for having 
called this hearing. 

Mr. Chairman, you conferred the expert title on the distin- 
guished gentleman from Texas. If you will pardon my immodesty, 
I’m fairly well versed on bluegrass and old time country; so may 
I share that title, Mr. Chairman? 

Not unlike many Members on this panel, I have friends on each 
side — broadcasters on the one hand, performers on the other. And 
when you have friends on each side and ultimately cast a vote, we 
can’t in good conscious say, I’m former friends, because one group 
is going to be feel jilted. 

I would like to associate with the expert from Texas, when he 
said the best of all worlds would be for these folks at the table to 
come together. If you could hammer out some sort of resolution, 
that would, I think, benefit all of us favorably. 

I spoke to a Member, Mr. Chairman, who sits on this Committee, 
10 minutes ago; and I said, Are you with the broadcasters or the 
performers? He replied, Yes. So I think that says it. 

But I look forward to the testimony today, Mr. Chairman, And 
again I thank you for calling the hearing. I yield back. 

Mr. Conyers. Steve Cohen from Nashville, Tennessee. 

Mr. Cohen. It’s a big district. Thank you, Mr. Chairman. Thank 
you, Mr. Chairman. 

I have spent time on this Committee with this issue and indeed 
I understand where the broadcasters come from. For when I was 
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young, in the 1950’s, in Memphis, Tennessee, Dewey Phillips, a 
disc jockey on WHBQ radio, played Elvis Presley. And if it weren’t 
for Dewey Phillips, the world would not have known Elvis. 

So no question about the fact that the broadcasters gave Elvis 
the opportunity to be heard and to be known; and it was Dewey 
Phillips’ stepping out that did that. 

But today it is different. People would have learned about Elvis 
over the Internet. They would have learned about Elvis in the new 
technologies that come out where people really learn about new 
artists. So I think that as we look at what has happened over the 
years, the argument that the performers benefit as they did from 
the play on the radio and that that’s their compensation has 
changed, and that technology has come about — this is an anachro- 
nism that needs to be corrected; if we were starting with this type 
of system today, we would not have this type of system and the 
performers would be paid. 

When I was young, I sang, “Don’t Be Cruel.” Elvis sang, “Don’t 
Be Cruel.” Elvis did a lot better than me. The song writer was the 
same; the performer does make a difference, and it should be recog- 
nized and compensated. How you emote a song has a lot to do with 
how a song is perceived. 

The difference in what American artists receive in Europe and 
European artists is from something to nothing, and that’s because 
of what we’ve done here. And we’ve heard our artists being com- 
pensated in Europe because of our system. So I think we need to 
recognize the performer’s contribution. 

And while this meeting indeed is about and should be about per- 
formers’ rights, Howard Berman brought up sports and sports is 
one of my favorite subjects, other than music. And it is interesting, 
in the discussion today, the Memphis Tigers started their season 
in Puerto Rico, and now they’re on the way to Detroit, the Chair- 
man’s hometown. Last year we were on the way to the Ranking 
Member’s hometown, San Antonio. 

And, Mr. Chairman, we’ll see you in Detroit. Thank you. 

Mr. Conyers. And Marcia Blackburn from Nashville is coming 
over right away to correct the Chairman. 

Mr. Cohen. She also claims she is from Memphis and Knoxville 
and Kingsport. 

Mr. Conyers. Chairman Emeritus Jim Sensenbrenner. 

Mr. Sensenbrenner. Thank you very much, Mr. Chairman. 

I hadn’t planned to make an opening statement, but since every- 
body else is, you know, let me disclaim the fact that country music 
got turned off in my house when I heard a ditty called, I Want My 
Woman to Be More Like My Dog; my wife turned off the radio or 
the TV player and that was the end of that. 

When I was Chairman of the Committee, we dealt with a lot of 
vexatious intellectual property issues. And one thing that came out 
and rose to the top is, to be successful in any amendment to the 
intellectual property law, you had to get all of the players at the 
table and at least all of the players not being opposed to the prod- 
uct of negotiation, which is not the same as all the players being 
in favor of the product of the negotiation. 

Now, it’s my understanding that the broadcasters haven’t wanted 
to come to the table. I may be wrong on that, but I think that most 
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of the Members of the Committee have that impression, and I’m 
going to aim my cannon right between your eyes, Mr. Newberry. 

I hope you and your organization get to the table and get to the 
table ASAP. If you don’t want to get to the table, can you please 
tell us why during your testimony? And if there is something that 
has to be done to get you to the table, like the Chair calling for 
a markup on this bill, then I will be happy to prod you along that 
way. 

So I want to make my message a lot more sharp, I want to make 
my message a lot more plain. And a lot of my other colleagues 
have. There is a problem with this law. You can either be a part 
of fixing the problem or you can be on the outside. And I think this 
Committee will be very happy to fix it for you. 

So I yield back the balance of my time. 

Mr. Conyers. Brad Sherman, California. 

Mr. Sherman. Thank you, Mr. Chairman. It is — I think every- 
thing I needed to know I learned in kindergarten; or I’ve been try- 
ing to understand the lessons of kindergarten, and you learn there 
what happens to a society when you don’t pay the piper. 

I think that those who provide us with music are entitled to be 
paid for it. I look forward to the artists getting a performance right 
just as they do in most of the developed world, and I think it is 
particularly hard for anyone who benefits from intellectual prop- 
erty protections to argue against it. I can’t imagine the broad- 
casters saying, Well, we produce all these programs and we don’t 
want them stolen, but we don’t want to pay a performance right 
to the musician. 

The intellectual property industry is what keeps Los Angeles 
afloat and functioning, and those who support intellectual property 
rights ought to be in favor of intellectual property rights for per- 
formers. 

And with that, I yield back. 

Mr. Conyers. Our last Member, Dan Lungren of California. 

Mr. Lungren. Thank you, Mr. Chairman. Even before we get to 
hear our panel, I’m learning things here. I knew Dewey Phillips 
was important, but I thought Ed Sullivan had something to do with 
Elvis Presley — and Steve Allen. I remember him being blacked out 
from the waist down, which just made him more intriguing as far 
as I was concerned. 

Mr. Chairman, this is an interesting hearing we are having, an 
interesting subject. The first time around in Congress I represented 
southern California, so I probably would have leaned toward the 
recording industry. Now I represent an area of northern California 
that has a number of small radio stations, so you might think I’d 
lean toward the radio stations. The problem is I don’t think I have 
enough information, even with the testimony that has been pre- 
sented here as to what the fair thing to do is. 

We are embarking upon a question as to whether or not we are 
going to make a fairly significant change in a law that dates back 
to 1909. And I just wonder if we would benefit, as Mr. Issa sug- 
gested, from an outside study. Maybe GAO could give us a study 
of the economic implications. 

Maybe I’m old fashioned. I mean, I’m attracted to buying what 
we used to call records and so forth, buy what I hear on the radio. 
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That’s where I am introduced to it and that’s what attracts me to 
buy something or not buy something frankly. Or occasionally I 
might see it on television, but mostly it is when I’m in my car lis- 
tening to the radio. And so I can see that argument very, very 
strongly, the promotional feature. 

On the other hand, we have the testimony of the artists who say 
it is unfair that we’re not being compensated as we would be in 
other venues and the way the rest of the world is. But, Mr. Chair- 
man, I don’t know frankly what the true economic facts are. I don’t 
know what the state of the small stations are, but I hear their 
pleas. I don’t know what the proper cut would be if we were going 
to make a distinction between large, medium and small. 

I do know that, at least in my district, it appears that the radio 
stations are in some difficulty. They are not where they were 5 
year, ago, 10 years ago, 15 years ago, 20 years ago. And if, in fact, 
what we did inadvertently had the impact of destroying the nature 
of some of the small, local radio stations, I think that is something 
we ought to keep in mind as we, at the same time, consider legiti- 
mate interests on the part of the recorders and the performers for 
their intellectual property. 

So I would just second what Mr. Issa suggested, which was, per- 
haps we could have some sort of neutral body like the GAO do a 
study that might assist us in terms of some of the economic ques- 
tions here. That would be of great benefit to me in making a deter- 
mination on this. 

And I thank the Chairman for allowing me this time. 

Mr. Conyers. Well, now that the witnesses have listened to all 
of us, it is time that we listen to you. We welcome Mitch Bainwol, 
Dr. Liebowitz, Steve Newberry, Lawrence Patrick, Paul Almeida. 

And we begin with Billy Corgan, who is not only a poet — and the 
Smashing Pumpkins have been reunited; they’ve come off a world 
tour. 

And we are delighted to have you begin your testimony. All wit- 
nesses’ testimony will be entered fully into the record. And we wel- 
come you here and thank you for your patience. 

TESTIMONY OF BILLY CORGAN, VOCALIST AND 
LEAD GUITARIST, THE SMASHING PUMPKINS 

Mr. Corgan. Thank you. I would like to thank you, Chairman 
Conyers, and the Committee for this opportunity to appear before 
you today about the Performance Rights Act. I’m here as a rep- 
resentative of the musicFIRST coalition, to give voice to fellow art- 
ists and musicians who join together to assert their right to be 
compensated for the airing of their musical performances on terres- 
trial radio. 

Because of my experiences in the music business for over 20 
years, I have a particular sensitivity when it comes to artists’ 
rights and who controls the distribution and, therefore, the worth 
of those rights. Like many of my peers, I come from a working-class 
background, beginning my musical journey playing in dingy bars 
and college lunchrooms. Being a performer requires countless hours 
of dedication to your craft. It is not an easy business to undertake, 
and for every success story there are many that have not had the 
opportunities that I have had. 
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I was able to find an audience in no small measure because of 
the long support of my music by terrestrial radio. I’m a big fan of 
radio and am very interested in its continued health and well- 
being. Terrestrial radio has helped me discover many of the artists 
that became influential to my life and artistic pursuits. I, by no 
means, see them as the bad guy. 

The change to the law we are here to discuss only redresses an 
outmoded, unfair practice that favors one participant’s needs over 
another. This legislation is simply a form of restoration to artists 
long overdue. 

The rights of any artist are often rife with vague distinctions and 
contradictions, as the worth of a creative endeavor cannot be cal- 
culated by any science. Works of art are judged subjectively, and 
if deemed good enough, plugged into a vast system that attempts 
to establish their mettle and eventually capitalize on that value. 

The debate over what any piece of art should command in an 
open market is as old as time itself. As it stands currently, if you’ve 
written a song you have the good fortune of being played on terres- 
trial radio, then you, as the author, are entitled to a fixed form of 
compensation as established by Congress. This compensation, of 
course, recognizes the unique contribution the author has made to 
the creation of the song. Conversely, if you also happen to be a per- 
former on that very same song, by law, terrestrial radio owes you 
no form of compensation at all. 

The decision behind this long-held inequity stems back to 1909 
when radio was in its infancy. And since sound recordings had only 
recently come onto the market, they were not included. The old- 
fashioned radio business has held on to this exemption for over 80 
years, a law made in a bygone era for a set of reasons long past. 
This landmark exemption, however, stripped performers of their 
right to a free market evaluation of the value of their recorded 
works. 

From my perspective, this issue is one of fundamental fairness. 
If the performance of a song has value to a particular terrestrial 
radio station in its airing, I believe it is only right to compensate 
those performers who created the work. Simply put, if a station 
plays a song, both the author and the performer should be paid. 
These particular performances must have value to the stations or 
they wouldn’t be playing them. 

Not every performer on a hit song is a big name, and they might 
not see the same windfall that a star might. One can’t assume they 
participate in the merchandise or touring income that is linked to 
commercial radio success. Not everyone who hears a song on terres- 
trial radio buys a ticket or a T-shirt. Some listeners just listen, 
thereby rewarding only the station and their advertisers, and not 
the performers themselves. 

All areas in the modern music business are currently feeling the 
shifting tides as new models emerge and old ones are broken up. 
Ours is a business that always begins with the brilliance of the art- 
ists. Contrary to long-held myths, it does take money to create new 
music. As the traditional revenue streams have dried up, most no- 
tably in the overall decline of records sales, it has placed stress on 
who continues to benefit from the old models. The future demands 
new partnerships and a rethinking of long-held practices about how 
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artists should be compensated for their music. The hallmark of any 
great entertainment career is sustainability. Recognizing both the 
significance of the author and performer in the music making proc- 
ess helps to create those future opportunities. 

In closing and with all due respect to those that oppose the pas- 
sage of the Performance Rights Act, to classify this measure as a 
“tax” is an interesting choice of words, for who has been taxed 
more than the artists themselves? Artists have paid their dues, so 
to speak, to establish terrestrial radio as a great and dynamic me- 
dium. We must consider that for many artists, the difference be- 
tween receiving these resources is the difference between a life in 
music and a life out of music. Few could deny that when a classic 
performance is captured, forever frozen as a musical snapshot in 
time, generation after generation returns to these moments, each 
finding something a little different. Whether we are talking about 
Motown, Stax, Elvis or Howling Wolf, when the public decides that 
a specific performance is worthy of their attention, then it seems 
only fitting that this little bit of magic as documented be recog- 
nized in the form of direct compensation for the artists and organi- 
zations that helped to create it. 

Thank you for your time. 

[The prepared statement of Mr. Corgan follows:] 

Prepared Statement of Billy Corgan 

I’d like to thank Chairman Conyers and the Committee for this opportunity to ap- 
pear before you today about the Performance Rights Act. I’m here as a representa- 
tive of the musicFIRST coalition, to give voice to fellow artists and musicians who 
have joined together to assert their right to be compensated for the airing of their 
musical performances on terrestrial radio. 

Because of my experiences in the music business for over 20 years, I have a par- 
ticular sensitivity when it comes to artists’ rights, and who controls the distribution, 
and therefore, the worth of those rights. Like many of my peers, I come from a 
working-class background, beginning my musical journey playing in dingy bars and 
college lunchrooms. Being a performer requires countless hours of dedication to your 
craft. It is not an easy business to undertake, and for every success story, there are 
many who have not had the opportunities that I’ve had. 

I was able to find an audience, in no small measure, because of the long support 
of my music by terrestrial radio. I am a big fan of radio, and am very interested 
in its continued health and well-being. Terrestrial radio has helped me to discover 
many of the artists that became influential to my life and artistic pursuits. I by no 
means see them as the bad guy. 

The change to the law we are here to discuss only redresses an outmoded, unfair 
practice that favors one participant’s needs over another. This legislation is simply 
a form of restoration to artists long overdue. 

The rights of any artist are often rife with vague distinctions and contradictions, 
as the worth of a creative endeavor cannot be calculated by any science. Works of 
art are judged subjectively, and if deemed good enough, plugged into a vast system 
that attempts to establish their mettle and eventually capitalize on that value. The 
debate over what any piece of art should command on an open market is as old as 
time itself. 

As it stands currently, if you have written a song and you have the good fortune 
of being played on terrestrial radio, then you, as the author, are entitled to a fixed 
form of compensation as established by Congress. This compensation, of course, rec- 
ognizes the unique contribution that the author has made to the creation of the 
song. Conversely, if you also happen to be a performer on that very same song, by 
law, terrestrial radio owes you no form of compensation at all. The decision behind 
this long-held inequity stems back to 1909 when radio was in its infancy, and since 
sound recordings had only recently come onto the market, they were not included. 
The old-fashioned radio business has held onto this exemption for over 80 years — 
a law made in a bygone era for a set of reasons long past. 

This landmark exemption however stripped performers of their right to a free 
market evaluation of the value of their recorded works. From my perspective, this 
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issue is one of fundamental fairness. If the performance of a song has value to a 
particular terrestrial radio station in its airing, I believe it is only right to com- 
pensate those performers who have created this work. Simply put, if a station plays 
a song, both the author and the performer should be paid. These particular perform- 
ances must have value to the stations or they wouldn’t be playing them. 

Not every performer on a hit song is a big name, and they might not see the same 
windfall that a star might. One can’t assume they participate in the merchandise 
or touring income that is linked to commercial radio success. Not everyone who 
hears a song on terrestrial radio buys a ticket or a t-shirt. Some listeners just listen, 
thereby rewarding only the station and their advertisers, and not performers them- 
selves. 

All areas of the modern music business are currently feeling the shifting tides as 
new models emerge and old ones are broken up. Ours is a business that always be- 
gins with the brilliance of the artists. Contrary to long-held myths, it does take 
money to create new music. As the traditional revenue streams have dried up, most 
notably in the overall decline of record sales, it has placed stress on who continues 
to benefit from the old models. The future demands new partnerships and a rethink- 
ing of long-held practices about how artists should be compensated for their music. 
The hallmark of any great entertainment career is sustainability. Recognizing both 
the significance of the author and performer in the music making process helps to 
create those future opportunities. 

In closing, and with all due respect to those that oppose the passage of the Per- 
formance Rights Act, to classify this measure as a “tax” is an interesting choice of 
words. For who has been taxed more than the artists themselves? Artists have paid 
their dues, so to speak, to establish terrestrial radio as a great and dynamic me- 
dium. We must consider that, for many artists, the difference between receiving 
these resources is the difference between a life in music and a life out of music. Few 
could deny that when a classic performance is captured, forever frozen as a musical 
snapshot in time, generation after generation returns to these moments, each find- 
ing something a little different. Whether we are talking about Motown, Stax, Elvis, 
or Howling Wolf, when the public decides that a specific performance is worthy of 
their attention, then it seems only fitting that this little bit of magic as documented 
be recognized in the form of direct compensation for the artists and organizations 
that helped to create it. 

I thank you for your time. 


Mr. Conyers. Paul Almeida is the President of the AFL-CIO’s 
Department For Professional Employees. They represent their 4 
million professional and technical workers. He is an engineer him- 
self and was, for 7 years, president of the International Federation 
of Professional and Technical Engineers. 

Welcome to the hearing. 

TESTIMONY OF PAUL ALMEIDA, PRESIDENT, 
DEPARTMENT FOR PROFESSIONAL EMPLOYEES, AFL-CIO 

Mr. Almeida. Thank you, Chairman. 

Good morning, Chairman Conyers, Ranking Member Smith and 
distinguished Members of the Committee. My name is Paul 
Almeida, and I’m the President of the Department For Professional 
Employees of the AFL-CIO, a coalition of 24 national unions rep- 
resenting some 4 million white-collar workers. I’m here today to 
support the hundreds of thousands of recording artists, singers and 
musicians who seek to secure a performance right so that they may 
finally be able to receive the fair compensation they deserve for the 
work they create. 

I am especially pleased to be able to deliver a letter to the Com- 
mittee which has been signed by the presidents of the American 
Federation of Teachers, the Communication Workers of America, 
the United Steel Workers, the International Association of Fire- 
fighters, the American Federation of State, County and Municipal 
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Employees and the Service Employees International Union in soli- 
darity with the brothers and sisters in the music industry. 

I would ask that the letter be made part of the hearing record. 
Mr. Conyers. We’ll accept it into the record. 

[The information referred to follows:] 
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March 10. 2000 


The Honorable John Conyers 
Chairman 

The Coinmilice on the Judiciary 
U.S. House of Representatives 
Washington. D C, 20515 


Dear Mr. Chairman, 

On hehalf of our almost 7 million members, we are writing to thank you for your ongoing 
work to ensure that all performers musicians and vocalists, whether they arc famous, 
unknown or in-between - are paid when their recorded performances arc broadcast on 
AM/FM radio. He stand with our labor brothers and sisters who arc members of the 
American Federation of Musicians (AFM) and the American Federation of Television 
and Radio Artists (AFTRA) to thunk you for re- introducing the Performance Rights 
Act in this Congress. He pledge to work with you to ensure swift passuge of this 
critical legislation. 

The major broadcasters malign this legislation as a performance “tax." We call it a 
paycheck. Performers, like all workers, deserve to be paid for their hard work From the 
outside, their world may appear more glamorous titan the factories, schools, hospitals and 
roads where autoworkers, teachers, nurses and truck drivers earn their livings. But the 
reality for most performers is far from glamorous. Talent and hard work are no 
guarantees of success. Like other workers, performers struggle to make ends meet. For 
them, a steady paycheck is the rare exception They depend on many different income 
streams - from scale wages for hundreds of recording sessions for different employers, to 
fees for live performances, to royalties for the use of their work - to patch together a 
modest middle class life. 

As you know, the labor movement was founded on the belief that a fair day’s work 
deserves a fair day's pay. that workers should be treated with respect, and that hard work 
itself is honorable. These principles are no less valid in the world of music. Long after 


These bipartisan bills were introduced as H R. 4 709 and S. 2500 in the lilt 1 ' Congress. 
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the brief celebrity of a hit recording has faded, long after a group has become too old or 
ill to tour, long after sales fade and fads change, recordings continue to make money for 
the radio business. Radio depends on these recordings to draw listeners and sell billions 
of dollars of advertising every year. The value of performers' recorded work endures. It 
is only right and fair that the performers who created that value should receive a fair 
payment from the businesses who use it to make money. 

In fact, this principle is not new even in the music business Songwriters, who create the 
underlying music and lyrics, are paid for the radio broadcast of their works. That is 
exactly as it should be And. the fact that songwriters have the right to payment in the 
U.S. means that they also can collect payments for foreign broadcasts of their work. By 
contrast, performers take a double hit. They are unpaid in the U.S., and on that basis, 
foreign societies refuse to pay them for foreign radio broadcasts, too. Millions of dollars 
in foreign royalties are lost to performers - and the U.S. balance of trade - because of this 
disparity. 

In the United States, only AM/FM radio gets this free ride, because radio's competitors in 
the new digital music world pay performers. And across the world. American radio 
stands in stark minority - with countries like China, Iran, and North Korea - in denying 
compensation to performers for the value of their work. Radio in developed nations pays 
performers, and so should radio in the United States. 

When you turn on the radio, and listen to your favorite jazz or blues recordings, please 
know that we stand behind you in your effort to ensure that the great performers on these 
recordings, and thousands of their brothers and sisters, are properly compensated for their 
work. 

We look forward to working with you in the 1 1 1" 1 Congress to pass this critical 
legislation. 


Sincerely. 




Randy Weingartcn. President. American Federation of Teachers 



Larry Cohen. President. Communications Workers of America 
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JL-t/teX C (4iL 

Gerald McEnlee, President, American Federation of State, County and Municipal 
Employees 

'T JOSUSlbte^. 


Harold Schailberger. President. International Association of Fire Fighters 

Leo Gerard. President, looted Steelworkers 


CLsj 



\nna Burger, Secretary-Treasurer, Service Employee International Union 


cc: Lite U.S. House of Representatives 
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Mr. Almeida. Thank you. 

Like all professionals, singers and musicians spend years devel- 
oping their musical talents and abilities and invest substantial re- 
sources in their careers. While a relatively small number of per- 
formers are able to attain, but not necessarily sustain, fame and 
fortune, the vast majority of recording artists, singers and musi- 
cians must work hard to patch together modest earnings from var- 
ious sources in order to support their families. 

The most successful ones are able to build a middle-class career 
in music. Most performers, even those who appear to the outside 
world to be successful, have to work day jobs to pay the bills. In 
what other profession would you be required to give your work 
away for free? In all my years representing professionals, I have 
never encountered such a situation. 

Labor ardently supports the efforts of our brothers and sisters in 
the music profession to be fairly compensated for the music they 
have created and is played on the radio. Commercial radio stations 
earned over $16 billion in advertising revenue last year, yet they 
paid nothing to the performers whose music they played. AM/FM 
radio depends for its success on recordings created by great per- 
formers like the Four Tops, The Supremes, Miles Davis, Patsy 
Cline and so many other great artists and their equally talented 
session musicians and singers. What does it pay those artists? Not 
a penny. 

As union members, we believe that this is an issue of fairness. 
We believe in the principle that a fair day’s work deserves a fair 
day’s pay. 

The current system creates an unfair competitive advantage for 
AM/FM radio broadcasters over the new-medium radio platforms. 
All radio platforms, except AM/FM radio, including satellite, Inter- 
net and cable radio, pay for the music they play. Under current 
law, only the songwriters are entitled to compensation. While it is 
absolutely right that songwriters be paid for the broadcast of their 
songs, it follows their performers should also be paid for the broad- 
cast of their recordings. 

We all know that that the musicians and singers play a crucial 
role in creating masterpieces we hum throughout the day, whether 
it is the National Symphony’s version of Mozart or the Temptations 
singing My Girl written by Smokey Robinson and Ronald White. 
Performers, too, are creators who deserve and need to be paid. 

In this worsening economic crisis, we are also leaving $70 to 
$100 million on the table each year because we do not have a per- 
formance right for artists here in the United States. Talented art- 
ists are denied the ability to recover what they erode from airplay 
of their music overseas. Does it really make sense for the U.S. to 
continue to allow millions of dollars to go no the French cultural 
fund every year instead of coming home to the U.S., where it can 
help performers make ends meet and help local economies? 

Under the — unless Congress enacts the Performance Rights Act, 
our artists in the U.S. will continue to be precluded from collecting 
these royalties from overseas. 

It is long past time that our brothers and sisters who belong to 
the affiliated unions, the American Federation of Musicians and 
the American Federation of Television and Radio Artists, are paid 
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for the work that they create. We all benefit greatly from their 
wonderful music. We listen to it in our cars on our way to and from 
work, on the job or at home. And like many others, for many years 
I assumed they were being paid a little bit for each time I heard 
the grateful dead play Touch of Grey or Jefferson Airplane play 
White Rabbit. 

Now, I know that the broadcasters have prevented this for over 
80 years. I know it has been a long-fought battle from Glenn Miller 
to Frank Sinatra to those like Sam Moore, Martha Reeves, Herbie 
Hancock and others who are leading the charge now. It is time. It 
is only fair that the talented artists be fairly compensated for what 
they create. 

Thank you for asking me to be part of the hearing today, and I 
will be happy to answer any questions. 

[The prepared statement of Mr. Almeida follows:] 

Prepared Statement of Paul Almeida 

Good morning, Chairman Conyers, Ranking Member Smith, and distinguished 
Members of the Committee. My name is Paul Almeida. I am the President of the 
Department for Professional Employees (DPE), a coalition of 24 national unions af- 
filiated with the AFL-CIO. I am honored to speak today on behalf of the more than 
four million professionals represented by our union affiliates, including the Amer- 
ican Federation of Television and Radio Artists, the American Federation of Musi- 
cians, the Federation of Professional Athletes, the United American Nurses, the 
American Federation of Government Employees, and all of our other affiliates. I am 
here today to stand in support of the hundreds of thousands of recording artists, 
singers, and musicians who seek to secure a performance right so that they may 
finally be able to receive the fair compensation they deserve for the work they cre- 
ate. 

I am especially pleased to be able to deliver a letter today to the Committee which 
is signed by the Presidents of the Service Employee International Union, the Amer- 
ican Federation of Teachers, the United Steelworkers, the International Association 
of Fire Fighters, the American Federation of State, County and Municipal Employ- 
ees, and the Communications Workers of America, in solidarity with our brothers 
and sisters in the music industry. I would ask that this letter be made part of to- 
day’s hearing record. We are joining this critical campaign as a united labor move- 
ment and we deeply appreciate the leadership of Chairman Conyers, Representa- 
tives Berman and Issa, and the other Members of this Committee who support this 
legislation. 

Like all professionals, singers and musicians spend years developing their musical 
talents and abilities and invest substantial resources in their careers. Just like 
other professionals, they make considerable sacrifices in an effort to succeed in their 
chosen field. And just like other professionals, recording artists, musicians and 
background singers deserve to be paid fairly for the work they do. In what other 
profession would you be required to give your work away for free without your per- 
mission? In all of my years representing professionals, I have never encountered 
such a situation. And while a relatively small number of performers are able to at- 
tain (but not necessarily sustain) fame and fortune, the vast majority of recording 
artists, singers and musicians must work hard to patch together modest earnings 
from various sources in order to support their families. The most successful ones are 
able to build middle-class careers in music. Most performers, even those who appear 
to the outside world to be successful, have to work “day jobs” to pay the bills. Labor 
ardently supports the efforts of our brothers and sisters in the music profession to 
be fairly compensated when the music they have created is played on the radio. 

The labor community is also concerned about the many, many hardworking sing- 
ers and musicians who are now growing older and can no longer easily tour. Yet, 
their jazz hits, country tunes, and R & B melodies continue to be played over and 
over again on commercial radio stations. While these stations earned over $16 bil- 
lion in advertising revenues last year, they paid nothing to the performers whose 
music they played. AM/FM radio depends for its success on the recordings created 
by great performers like the Four Tops, the Supremes, Miles Davis, Patsy Cline and 
so many other great artists and their equally talented session musicians and sing- 
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ers. What does it pay those artists? Not one penny. The radio stations have had a 
good gig for decades now, but it is time they start paying for the music they play. 

As union members, we believe that this is an issue of fairness. We believe in the 
principle that a fair day’s work deserves a fair day’s pay. Music broadcasters have 
fought hard over the years to avoid paying anything for the foundation of their busi- 
ness model — the music that they play 24 hours a day on a myriad of stations. Let’s 
not kid ourselves — no one tunes into the local hard rock or oldies’ station to listen 
to the commercials. We tune in for the music — to be entertained or energized or to 
reminisce. 

These same broadcasters pay their on air “personalities” and shock jocks millions 
each year to entertain their listening audience. And they pay millions more in li- 
censing fees to broadcast baseball, football and basketball games. Yet, they refuse 
to pay anything at all to the artists and musicians who bring music to life. This 
is simply not fair. 

And, the current system creates an unfair competitive advantage for AM/FM radio 
broadcasters over the “new media” radio platforms. All radio platforms except AM/ 
FM radio, including satellite, Internet, and cable radio, pay for the music they 
play — yet the AM/FM radio broadcasters continue to block artists’ efforts to be paid 
when the same music is played over terrestrial radio. That is just not right! 

We believe that both songwriters and performers should be compensated when the 
music they have jointly created is played on the radio. Unfortunately, under current 
law, only songwriters are entitled to compensation. While it is absolutely right that 
songwriters be paid for the broadcast of their songs, it follows that performers also 
should be paid for the broadcast of their recordings. We all know that the musicians 
and singers play a crucial role in creating the masterpieces we hum throughout the 
day — whether it is the National Symphony Orchestra’s version of a Mozart classic, 
or The Temptations singing “My Girl” written by Smokey Robinson and Ronald 
White. Performers, too, are creators who deserve and need to be paid. 

In this worsening economic crisis, we are leaving 70 to 100 million dollars on the 
table each year because we do not have a performance right for artists here in the 
United States. Talented artists are denied the ability to recover what they are owed 
from the airplay of their music overseas. Does it really make sense for the U.S. to 
continue to allow millions of dollars to go into a French cultural fund every year, 
instead of coming home to the U.S. where it can help performers make ends meet, 
and help our local economies? Unless Congress enacts this Performance Rights Act, 
artists in the U.S. will continue to be precluded from collecting these royalties from 
overseas. That too is unfair. The United States is the only developed country in the 
world that does not have a performance right in sound recordings. In our failure 
to provide a performance right we stand in the company of such countries as China, 
North Korea, Rwanda, and Iran. In so many other areas, we fight to ensure that 
the United States is a leader — clearly we have fallen down on the job here. 

It is long past time that our brothers and sisters who belong to our affiliated 
unions, AFM and AFTRA, are paid for the work that they create. We all benefit 
greatly from their wonderful music — we listen to it in the car to and from work, on 
the job, and at home while relaxing with family and friends. And like many others, 
for many years I assumed that they were paid a little bit each time I heard The 
Grateful Dead play “Touch of Grey” or Jefferson Airplane perform “White Rabbit.” 
Now I know that the broadcasters have prevented that — for over 80 years. 

I know this has been a long fought battle — from Glen Miller to Frank Sinatra to 
those like Sam Moore, Martha Reeves, Herbie Hancock and others who are leading 
the charge now — It is time. It is only fair that these talented artists be fairly com- 
pensated for what they create and the joy they bring into our lives. 

Thank you for asking me to be a part of this hearing today. I, and thousands of 
my union colleagues, are eager to help our brothers and sisters in the music indus- 
try earn a decent living from the craft that they have chosen — music. 

I would be happy to answer any questions you may have. 


Mr. Conyers. Lawrence Patrick is a veteran in this business. He 
graduated from Georgetown Law School, Ph.D. From Ohio Univer- 
sity. He heads Patrick Communications, owns a number of small 
market radio stations, has been head of Gilmore Broadcasting, sen- 
ior vice president of National Association of Broadcasters and 
chairman of Ion Media Networks. 

And we are glad to have you here today. We welcome you to the 
Committee. 



39 


TESTIMONY OF W. LAWRENCE PATRICK, PRESIDENT, 
PATRICK COMMUNICATIONS 

Mr. Patrick. Thank you very much. Good morning, Chairman 
Conyers, Ranking Member Smith and Members of the Committee. 
My name is Larry Patrick and I’m managing partner of Patrick 
Communications. We are a media brokerage firm based in 
Elkridge, Maryland. 

I am also a radio broadcaster. My company, Legend Communica- 
tions, owns 14 small-market radio stations in Wyoming. 

In my capacity as managing partner of Patrick Communications, 
I have extensive media brokerage experience. My firm has nego- 
tiated or consulted on over 500 radio and 150 television trans- 
actions in the past 15 years. I work with both publicly and pri- 
vately held communication companies ranging from the largest 
group owners to many hundreds of mom-and-pop stations. 

I have been part of the radio industry for 40 years. I can tell you 
that over the course of my career, I have never seen what the radio 
industry is currently experiencing. The economic downturn is hav- 
ing a significant and devastating effect on local radio. But as bad 
as the current local radio landscape is, it will deteriorate even fur- 
ther and much more dramatically if H.R. 848 were to be enacted. 

Let me share with all of you where the radio industry is and 
what I believe a new performance fee will mean to the local radio 
stations. 

In 2008, radio revenues finished the year down 9 percent. 2009 
doesn’t look much better. A recent Wells Fargo analyst’s forecast 
said there would be a 13 percent drop in revenues for the industry 
in 2009, and she warned that the forecast may be far too opti- 
mistic. She painted a picture of an industry that is now in free fall 
with no chance of a turnaround until the economy recovers or cred- 
it markets improve. I personally know of radio stations that are 
seeing a 35 to as much as a 50 percent revenue decline all across 
the country. 

Of course, radio, like virtually every other industry, is suffering 
the effects of the financial meltdown and the paralysis in the credit 
markets, which makes it difficult, if not impossible, to finance ac- 
quisitions. I know dozens of radio station owners — many of them 
in their 60’s and even 70’s — who want to sell their stations and re- 
tire, cannot find any buyer capable of financing a purchase in to- 
day’s market. Almost every publicly traded radio company is in de- 
fault with their lenders today, and many are facing delisting of 
their stock from the national exchanges. 

Right now, I’m advising lenders and investors on nearly a dozen 
workouts of radio companies involving over 300 radio stations. 
Salem Communications, based in California, the largest religious 
radio group; Saga Communications, based in your hometown of De- 
troit, Mr. Conyers; Radio One, the largest African American radio 
company; and others including Citadel, Cumulus, Entercom, 
Beasley, Emmis, Fisher — dozens of others — have all had to lay off 
employees and reduce companywide compensation from 5 to 10 per- 
cent in the last few months. 

The radio industry is tightening its belt and moving forward into 
a world of financial uncertainty that none of us have ever experi- 
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enced. We are facing an economic downturn that is sharper and 
steeper than anything I have ever witnessed. 

What I’ve described is the economic realities that the radio in- 
dustry is facing right now. And having watched the industry for 40 
years, I can sit here and tell you that the new fees that will be lev- 
ied under H.R. 848 will do significant, long-term damage to the 
local radio stations across the country. Any further station costs 
will push even more stations into tripping their loan covenants 
with their banks and more workouts. Station owners will further 
reduce staffing and services, which will only hurt their local lis- 
teners while enriching the big music labels. 

The labels suggest that the provision for small market operators 
of an annual flat fee of $5,000 would not harm the small market 
operators. Well, I am a small market radio operator also and I 
know how much this will hurt. And I know hundreds of small mar- 
ket radio owners who barely make $25,000 a year from their sta- 
tions. To pay this fee, even a $5,000 fee, stations could have to 
eliminate covering high school sports, give up more local origina- 
tion and would reduce their staffing even further. 

Any additional fees also threaten their ability to provide emer- 
gency services that are so critical to the thousands of small towns 
across this country. 

The recording industry has also argued in the past that if a new 
performance fee were adapted, stations could simply raise their ad- 
vertising rates to pay for that new fee. Nothing could be further 
from the truth. If radio broadcasters could actually get more money 
for their advertising spots, why wouldn’t they be doing that al- 
ready? The truth is that ad rates are dropping sharply; they are 
not increasing. 

At this time, stations are laying off employees, reducing wages 
by 5 to 10 percent; and a number of radio companies are literally 
teetering on the verge of bankruptcy. 

If this bill is enacted, it will put at risk an industry that employs 
nearly 106,000 people across America. I am not overstating the sit- 
uation when I say that such extraordinary fees imposed on local 
radio stations, in light of the current economic plight of local radio, 
could be absolutely devastating. The recording industry is living in 
a fantasy world that is divorced from the critical, depressed finan- 
cial position in which almost every radio station finds itself today. 

I strongly urge the Committee Members to oppose H.R. 848. 

Thank you very much, Mr. Chairman. And I look forward to an- 
swering any questions that you and the Committee Members may 
have. 

[The prepared statement of Mr. Patrick follows:] 
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Good morning. Chairman Conyers, Ranking Member Smith and members of 
the Committee. My name is Larry Patrick, I am here in my capacity as 
Managing Partner of Patrick Communications LLC, a media brokerage firm 
based in Elkridge, Maryland. 1 will also add that 1 am a radio broadcaster, 
and my company. Legend Communications, owns 14 stations in Wyoming. T 
hold both a Ph.D. in communications management from Ohio University as 
well as a law degree from Georgetown. I have been in and around the radio 
industry for 40 years, and I believe that the fees associated with the 
enactment of H.R. 848 will jeopardize the viability of many local radio 
stations. 

In my capacity as Managing Partner of Patrick Communications, 1 have 
extensive media brokerage experience. My firm has negotiated or consulted 
on over 500 radio and 150 television transactions valued in excess of S6.5 
billion in the past 15 years. My clients have included over 60 major banks, 
many Wall Street investment finns, the Internal Revenue Service, the Justice 
Department as well as scores of both publicly and privately-held 
communications companies ranging from the largest group owners to mom- 
and-pop stations. 


2 



43 


As I noted, I have been a part of the radio industry for 40 years, and I can 
tell you that over the course of my career, 1 have never seen what the radio 
industry is currently experiencing. The economic downturn is having a 
significant and devastating effect on local radio. The industry faces sinking 
revenues, layoffs and tightening budgets. But the current local radio 
landscape will deteriorate even further and more dramatically if H.R. 848 
were to be enacted. Let me share with you where the radio industry is now, 
and what I believe a new performance fee will mean to local radio stations 
across America. 

Headlines in the trade press speak daily of steep revenue declines of 25 
percent or more. I have spent most of the last year dealing almost 
exclusively with station workouts, loan defaults and bankruptcy filings 
involving stations large and small. There is no doubt that times are tough in 
the radio industry. As an industry totally reliant on advertising revenues, 
radio is feeling the impact of severely reduced advertising budgets that are a 
direct result of the current economic recession in the country. 

In 2008, radio finished the year down 9%. In her latest note to investors. 
Wells Fargo analyst Marci Ryvicker revised her already negative 2009 
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prediction of an 8% downward turn, to now forecasting a 1 3% drop in 
revenues — and that’s if the radio industry is lucky. She warned that this 
forecast may be "too optimistic." Ryvicker painted a picture of an industry 
in freefall, with no chance of a turnaround until the economy recovers or 
credit markets improve. T personally know of radio stations that are seeing a 
35 to as much as a 50 percent revenue decline. 

This discouraging forecast follows a broader vision outlined by radio veteran 
Mark Hubbard. Tn his essay on the outlook for radio, published online by the 
Radio ink Web site, Hubbard believes that " [commercial radio has never 
been more challenged since its creation in the 1 920s.” 

Of course radio— like virtually every industry— is suffering the effects of the 
financial meltdown and paralysis in the credit markets, which make it 
difficult if not impossible to finance acquisitions, i know of dozens of radio 
station owners, many in their 60s or 70s, who would like to sell their stations 
and retire but cannot find any buyer capable of financing a purchase in 
today’s world. 
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Similar to the annual revenues projections, BTA estimates radio station 
revenues will hit $16.7 billion in 2008, the lowest in more than five years 
and part of a downward spiral that will fall as low as $1 5 billion in 2009 and 
$14.2 billion in 2010. This compares to a high of $21.0 million just a year 
or two ago. 

To put this in perspective and give yon air idea of scale, there are 
approximately 13,000 radio stations in the U.S. that share in that $16.7 
billion in revenues. Tn the recording industry, the $10 billion in U.S. 
revenues is primarily split between only four large corporations. 

Almost every publicly-traded radio company is in default with their lenders 
and many are facing de-listing of their stock from the exchanges. Right 
now, I am advising lenders and investors on nearly a dozen workouts of 
radio companies involving well over 300 radio stations. We are facing an 
economic downturn sharper and steeper than I have ever witnessed. 

Tn fact, just last Thursday, the New York Stock Exchange said that it would 
suspend trading on the common stock of Citadel Broadcasting prior to the 
opening of the market on Friday, March 6. The delisting comes after 
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Citadel's shares had fallen below the continued listing criteria related to 
minimum average market capitalization for over a 30-day trading period. 

The company submitted a business plan to address non-compliance, but after 
review, NYSE decided to proceed with suspension of trading. 

Another headline last week was that Saga Communications became the 
latest radio company to ask employees to take a pay cnt in light of the 
troubled economic climate. A five percent companywide salary reduction is 
set to go into effect March 13. Saga President and CEO Ed Christian told 
employees in a memo that the company is "challenged as we have never 
been before." 

Salem Communications, Radio One, Cumulus, Entercom, Beasley 
Broadcasting, Emmis, Fisher and dozens of others have similarly reduced 
company-wide compensation five to 10 percent. The radio industry is 
tightening its belt and moving forward into a world of financial uncertainty 
that none of us ever have ever experienced. 

What I’ve described is the economic reality that the radio industry is facing 
right now. And having watched the radio industry for 40 years, I can sit here 


6 



47 


and tell you that the new fees that will be levied under H.R. 848 will do 
significant damage to local radio stations across the country that are already 
hurting financially. 

The imposition of additional fees on radio for the recording industry, rather 
than recognizing the enormous and continuing promotional value that radio 
has delivered to the music industry for decades, will only cripple or destroy 
many stations. Any further station costs will only push more stations into 
tripping their loan covenants and more workouts. Station owners will 
further reduce staffing and services which only hurt the local listeners while 
enriching the music labels. 

The labels suggest that they would not harm the small market operators by 
imposing only a $5,000 annual fee on each of these operators. I am a small 
market radio operator also and 1 know how much this will hurt. 1 know 
hundreds of small market radio owners who barely make $25,000 a year 
from their stations. To pay this fee, even a $5000 fee, they would have to 
eliminate covering high school sports, local origination and would reduce 
their staffing further. Any additional fees also threaten their ability to 
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provide emergency broadcast services that are so critical to the thousands of 
small towns across the country. 

The recording industry has argued in the past that, if the new performance 
fee was adopted, stations could simply raise their advertising rates to get the 
money to pay for the new fee. I have to debunk that assumption. If radio 
broadcasters could get more money for their advertising spots, why wouldn’t 
they be doing that already? But this question is far more difficult to answer 
in the radio environment we find ourselves in today. Ad rates are dropping 
sharply, not increasing. 

As I’ve noted above, revenues are down. Layoffs are hitting stations in 
nearly every market. In this environment, it is difficult to imagine how any 
performance fee could be paid by broadcasters without eating into their 
fundamental ability to serve the public, and perhaps to threaten the very 
existence of many music-intensive stations. The recording industry is living 
in a fantasy world here that it is divorced from the critical financial position 
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The structure of the performance fee, as it is proposed in H.R. 848, makes 
the whole question of affordability even harder to address because it 
delegates that rate-making decision to the Copyright Royalty Board. 

We do know that SoundExchange has consistently argued in other royalty 
proceedings that the sound recording royalty is far more valuable than the 
composition royalty. In some proceedings, it has asked for a royalty over six 
times the amount of the composition royalty. At the House Judiciary 
Committee hearing held on July 3 1 , 2007, when asked how much the 
performance fee would be, Marybeth Peters, the Register of Copyrights, 
suggested that it could a be simple matter of applying the "willing buyer, 
willing seller" criteria of Section 1 14 of the Copyright Act to broadcasting. 
Of course, that standard is the same standard that led to the current Internet 
radio royalties which have been so controversial. 

In the satellite radio context, SoundExchange suggested a royalty of 10 
percent of satellite radio's gross revenue for 2007, rising to 23 percent of the 
satellite radio services' gross revenue for 20 1 2, the last year of the royalty 
period for those services. For cable radio, SoundExchange proposed a 
royalty beginning at 15 percent of revenue for 2008 and increasing to 30 
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percent of cable radio's gross revenue for 2013, the last year of the royalty 
period for those services. 

Moreover, H.R. 848 states that the imposition of the performance fee on 
sound recordings is not to have any effect on the amount that broadcasters 
pay to ASCAP, BMI and SESAC. Thus, the money would by necessity have 
to come from other radio station operations. 

At this time, stations are laying off employees, reducing wages by 5-1 0 
percent and a number of radio companies are literally teetering on the verge 
of bankruptcy. If this bill is enacted, it will put at risk an industry that 
employs nearly 106,000 people across America. I am not understating the 
situation when I say that such extraordinary fees imposed on local radio 
stations in light of the current economic plight of local radio could 
absolutely devastating. 1 strongly urge you to oppose H.R. 848. 
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Mr. Conyers. Dr. Stanley Liebowitz, economist, University of 
Texas at Dallas, trained at UCLA and Johns Hopkins. We welcome 
you. 

TESTIMONY OF STAN LIEBOWITZ, Ph.D., ASHBEL SMITH PRO- 
FESSOR OF MANAGERIAL ECONOMICS, UNIVERSITY OF 

TEXAS AT D ALLA S 

Mr. Liebowitz. Thank you. 

Thank you, ladies and gentlemen and Members of the Com- 
mittee, for inviting me to express my views. I am an academic 
economist, and I have performed research on topics related to to- 
day’s issue. 

My research has tended to focus on the impacts of new tech- 
nologies, the creation of intellectual products. I have been involved 
with these topics since the Canadian Government asked me to in- 
vestigate the impact of photocopying on publishers, which was a 
long time ago, as most of you know. 

I have written two academic papers that examined one of the key 
topics at issue today — whether or not radio play benefits the own- 
ers of sound recordings. The approaches that I used in these two 
papers are very different from one another. One is an historical ex- 
amination of old events and the other is an econometric examina- 
tion using recent data. My historical examination looked at two dif- 
ferent episodes. First, I took a look at sound recording sales in the 
United States after the introduction of radio; second, I examined 
the introduction of youth-oriented radio in Britain in the 1970’s. 

In the U.S., what I discovered was that record sales were more 
mature than most people realized when radio was introduced and 
that record sales dropped dramatically after radio was introduced. 
In Britain, the BBC was in charge of all the radio; they had a state 
monopoly. They did not play rock-and-roll music. Most of you may 
remember that there were pirate radio stations that Texans, 
among others, put off the coast of Britain in the 1960’s. Those were 
shut down. 

The BBC agreed to start playing more rock-and-roll, and they 
started to allow private stations in Britain. After that occurred, 
record sales did not go up. 

So, from those two, I found no evidence to support a view that 
radio playing increases record sales. 

My econometric examination compared record sales in 99 U.S. 
cities, and it looked at how the cities differed in terms of radio 
listenership. What I found was that the cities that had the largest 
increase in radio listening had the biggest decreases in record 
sales. So, again, no evidence that radio increased sales and, in fact, 
the opposite; the evidence is that radio decreased it. 

My papers are attached to my written statement, and people can 
look at them if they are interested. 

Now, you should note that I am looking at the overall sales of 
sound recordings, not the impact of radio broadcasts on the sales 
of the individual records that are actually broadcast. This is an im- 
portant point that I want to spend a few moments on. 

I fully agree with the claims made by the radio industry that 
radio airplay increases the sales of individual records, particularly 
when they are heavily played by the stations, but that in no way 
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means that radio broadcasting increases the overall sales of sound 
recordings. The time that individuals spend listening to the radio 
is time that they could have spent listening to sound recordings; 
and they spend much more time listening to the radio than they 
do listening to sound recordings, according to the U.S. statistical 
abstract. 

Now let me give you a simple example. Imagine you are in your 
car. On average, people are supposed to spend an hour a day listen- 
ing to radio in their cars. Let us assume for the moment that radio 
does not exist, okay? What will happen? Well, you can either listen 
to the sound of your car’s tires on the pavement or you can put in 
a tape, a CD or an iPod. What is it you are going to do? We all 
know most people are going to wind up listening to prerecorded 
music in that circumstance, most of the people who had previously 
been listening to radio. Since people spend an hour a day in the 
car, this switch would triple the amount of time that people would 
spend listening to prerecorded music according to the statistics. 

If people were to spend that much more time listening to 
prerecorded music, it would almost certainly increase the sales of 
sound recordings. That is the way in which you need to think about 
what the real impact of radio is on sound recordings, not the fact 
that radio has an important influence on which sound recordings 
people actually buy. 

Now, it is also sometimes suggested that payola proves that radio 
is beneficial to record sales, but this is again an incorrect inference. 
By looking at a small sample of the data, that doesn’t give you a 
complete picture. In the current legal regime, all we can see is a 
distorted view of the market; that is because the record companies 
cannot demand payment for the broadcast of the records because 
they do not own the rights of the broadcast of the records. 

By way of analogy, there are many people who publish their own 
books in this country. If that fact alone were the only fact that you 
saw when you took a look at book publishing, you might come to 
the conclusion that publishers do not need to pay authors, because 
there is a whole set of authors who are perfectly happy not to get 
paid, but we know that that is an incorrect inference because we 
look and see the entire publishing industry, because the authors 
actually have the right to get paid; and in that case, we know that 
successful authors get paid a very high amount. 

Now, I do not view it as my role here to argue for the proposed 
law or against the proposed law. I cannot say whether the proposal 
would be superior to just requiring radio stations to be required to 
acquire the rights to the broadcast sound recordings. But I can say 
that it seems far more logical, given what I know of the economic 
factors involved, to have a system where radio stations are re- 
quired to pay for their usage of sound recordings as opposed to the 
current system where radio stations can take their primary eco- 
nomic input for free without the permission of the owners of that 
input. 

Thank you. 

[The prepared statement of Mr. Liebowitz follows:] 
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Prepared Statement of Stan Liebowitz 

Statement before the Committee on the Judiciary Regarding HR S48, “The Performance 

Rights Act” 

Stan Liebowitz Ashbel Smith Professor of Managerial Economics 
University of Texas at Dallas 

I am an academic economist with an interest in the economic impact of new technologies, 
copying and the creation of intellectual products. I have been studying the economic 
effects of unauthorized copying since approximately 1980 when the Canadian 
government asked me to investigate the impact of photocopying on publishers. I have 
recently written several papers on the impacts of file-sharing and in that regard have 
compiled data on record sales which has then allowed me to conduct research on a 
subject that has played a role in the debate about a performing rights payment for 
performers/labels — the impact of radio play on the overall sale of sound recordings. I 
have written two papers on the subject, with one being published in 2004 1 and the other a 
current working paper. 2 

These research papers were written for academic audiences and 1 have made 
presentations of these papers at various academic venues. The 2004 paper was published 
in a refereed academic journal although the second and more recent paper has not yet 
been published. These papers were neither commissioned nor paid for by third parties and 
were supported through my university, as is typically the case for academic work. 

My conclusion, in a nutshell, is that there is no evidence to support a view that radio 
broadcasting has increased the overall sales of sound recordings. I have looked at several 

1 Liebowitz, Stan J. ‘The Elusive Symbiosis: The Impact of Radio on die Record Industry” The Review of 
Economic Research on Copyright Issues 2004, Vol. 1, pp.93-118. 

2 Liebowitz, Stan J. “Don't Play it Again Sam: Radio Play, Record Sales, and Property Rights” (Januaiy 5. 
2007). Available at SSRN: http :/7ssm. con»/ab strac 9 565 2 7 
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important historical changes in music broadcasting to see what the impact of those 
changes was on record sales and found no evidence to support a claim that radio 
broadcasts increased record sales. 1 also have performed a statistical examination of 
record sales and radio play using recent data on American cities and again found no 
support for the claim that radio play enhances overall record sales. 

It is important to emphasize that I am interested in the overall sales of sound recordings 
because I need to distinguish between radio’s impact on the sale of individual sound 
recordings that are frequently broadcast, versus its impact on the entire market for sound 
recordings. 

T fully agree with the claim made by the radio industry that radio airplay can increase the 
sales of records that are in heavy rotation at stations. Nor do I disagree with artists and 
record producers who think that radio airplay is important for increasing the sales of their 
sound recordings. 

But it is easy to confuse radio’s impact on the sales of individual sound recordings from 
radio’s impact on the entire sound recording market. Radio broadcasts, by way of 
analogy, appear to increase the size of the individual pieces of the sound recording pie. 
But that is very different from saying that radio increases the size of the pie, which is the 
true question of interest. From what I can tell, the radio industry appears to want to keep 
the confusion level on this point as high as possible. 
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Individual vs. Overall Impacts: The Fallacy of Composition 

The technical term for incorrectly drawing conclusions about a whole entity from looking 
at the individual components is “the fallacy of composition.” One simple example: 
anyone who stands up at a crowded basketball game gets a better view; but if everyone 
stands up, no one has a better view and everyone is less comfortable. Another example 
that is more topical today: Any individual household that decreases its spending and 
increases its savings has its wealth increase; if every household does this at the same 
time, however, the economy goes into a tail spin and we are all the poorer for it. 

The way this fallacy of thinking would work in the case of radio play of music is quite 
simple. When a song is frequently played on the radio, audience members become 
familiar with it and some listeners may decide they like it enough to purchase it for those 
times when they listen to purchased prerecorded music. Radio play is clearly important 
for deciding how to allocate the slices of the prerecorded music market pie. Does this 
mean that radio must have a positive effect on the entire sound recording market, which 
consists of sound recordings, some of which are broadcast and others of which are not? 
Not at all. 

The time that individuals spend listening to the radio is time that could have been spent 
listening to prerecording music. According to the US Statistical Abstract (Table 1089) the 
time people spend listening to the radio (over two hours per day) is four times as great as 
the time they spend listening to prerecorded music (30 minutes per day). If radio did not 
exist, many of these individuals would likely be listening to prerecorded music in place 
of the nonexistent radio, since the two are substitute activities. 
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To clearly understand this, imagine a world where automobiles could not receive radio 
signals. Drivers and passengers would then have the option of listening to the sound of 
the car’s tires on the pavement, or alternatively, listening to some prerecorded music on a 
tape, iPod, or CD. Faced with that choice, most automobile occupants would prefer to 
listen to prerecorded music. Since the average person spends an hour a day listening to 
the radio in automobiles, transforming this hour from radio to prerecorded music would 
lead to a very large increase in the amount of time listening to CDs, perhaps tripling the 
amount of time that average individuals currently spend listening to prerecorded music. If 
everyone tripled their time spent listening to prerecorded music, they would almost 
certainly increase their purchases of prerecorded music so that their current library didn’t 
become stale. That is how radio can damage the sales of prerecorded music. And that is 
looking only at automobile listening. 

Thus, on a purely theoretical level informed by usage statistics, it seems reasonable that 
radio broadcasting would hurt record sales. Naturally, the next question is whether the 
empirical evidence supports a view that radio increases record sales or decreases record 
sales. 

There has been very little in the way of empirical examination of this issue. Industry 
studies seem focused on whether radio influences the sales of individual sound recordings 
that are broadcast, but this is an irrelevant question for the determi nation of radio’s 
overall impact on record sales. 

Prior to a recent NAB commissioned study, there were only the two academic studies that 
I have written examining the overall impact of radio on the sound recording industry. 
These studies used entirely different approaches. 
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Evidence from the History of Music Broadcasting in the U.S. and the U.K. 

The first study, published in 2004, took a look at some natural experiments that could 
shed light on whether radio increased record sales or not. In principle, experiments could 
answer this question fairly unambiguously. For example, if radio broadcasters went on 
strike for 6 months in half of the country, we would have a wonderful natural experiment 
to test whether record sales increased or decreased in those areas without radio airplay 
relative to those areas with radio airplay. Unfortunately, we don’t have any natural 
experiments as clean as that, nor will the radio industry shut down if asked by economists 
hoping to answer this question. Thus we need to search for circumstances that might 
provide a similar test. 

In my 2004 paper I looked at two circumstances where there was a large change in radio 
broadcasting, to see what the impact was on the sales of sound recordings. Neither of 
these historical events can be thought to provide results as clean as those that would come 
from the experiment suggested above, but hopefully we can learn something useful. 

The first experiment I looked at was the introduction of radio in the United States during 
the decade of the 1920s. Sound recording sales were surprisingly robust and large prior to 
the introduction of radio. In fact, sound recording sales, in inflation adjusted dollars or as 
a percentage of average disposable income, were at a level in 1922 that was about the 
same as the level that would later exist in the mid to late 1950s. 

What I found was that record sales dropped by almost half during the early and mid 
1920s, in spite of a robust economy, which was at the same time that radio broadcasting 
started to make important inroads in American entertainment activities. Record sales 
continued to drop during the depression, at the same time that radio kept increasing its 
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market penetration, with a total decline in sound recording revenue of over 90% by the 
1932. Although much of this overall decline is likely due to the depression (and there are 
other caveats to these results discussed in more detail in the paper) radio usage actually 
grew during the depression. Nevertheless, there is certainly no evidence from this time 
period that radio play helped overall sound recording sales. 

The second experiment that I looked at was the introduction of rock and roll radio 
broadcasts in Britain, beginning in the early 1970s. Up through the early 1970s radio 
broadcasting was controlled by the BBC, a government run monopoly. In the mid 1960s, 
some enterprising individuals, including some Texan’s, anchored boats off the British 
coast and began broadcasting US style, advertising-based, rock and roll radio, which 
became known as “pirate radio,” with colorful monikers for the stations. In response, the 
British government passed a law outlawing the practice of doing business with these 
stations, effectively pulling the plug on the business model of these stations. The 
government also rethought its radio regulations. After some government commissions 
provided reports on the problem, the BBC promised to start playing more rock and roll 
and private stations were allowed to compete with the BBC beginning in the early 1970s. 

If radio broadcasting increases the sales of sound recording, everything else equal, we 
would have expected the sales of sound recordings to increase in Britain as a greater 
number of stations began to broadcast popular music. To control for changes in music, 
tastes, and technology, I examined record sales in Britain relative to the US. Because the 
US had an established and vibrant radio community well before that in Britain, the 
growth of sound recording sales in Britain should have been greater than that in the US, 
controlling for factors such as population and income. 
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When T examined record sales in Britain relative to the US, I found no evidence to 
support the hypothesis that increased radio broadcasts led to increases in record sales. 

My conclusion, from these two experiments, was that the hypothesis that radio broadcasts 
increase the overall sales of sound recordings was inconsistent with the data. 

Evidence from a statistical analysis of record sales and radio play 

As an outgrowth of a paper that I had written about file- sharing that has since been 
published, 3 1 decided to investigate econometrically whether there was any evidence that 
radio broadcasting impacted overall record sales in the US in recent years. In this most 
recent study (“Don't Play it Again, Sam”) I examined changes in record sales in 99 US 
cities over a 5 year period of time (1998-2003) as other factors, such as radio listening 
(music and talk), Internet usage, income, education and other demographic variables 
(from the US Census) changed. 

My findings were consistent with my earlier studies. Cities that had relatively large 
increases in radio listening tended to have decreases in record sales and vice versa. In 
other words, sound recording sales were negatively related to the intensity of radio 
broadcasting. The measured coefficients were quite large, although the results were of 
only borderline statistical significance. The coefficients imply that a one hour decrease in 
listening to music radio, which would be a drop to about half the current level, would 
increase record sales by .75 albums per person, an increase of almost 30%. This evidence 
certainly fails to support a view that radio broadcasting enhanced overall record sales. 


3 Licbowitz, Stan J. “Testing File-Sharing’s Impact on Music Album Sales in Cities” Management 
Science, (4) Vol. 54 April 2008, pp. 852-859. 
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The NAB’s Attempts to Refute My Findings” 

About six months after I made my study public, but shortly after the MusicFirst coalition 
web page linked to my study (I found out about the link from a news reporter) the NAB 
issued a press release criticizing my “bogus” study. 4 At about the same time they hired a 
consultant (James Dertouzos) to perform a study examining the impact of radio play on 
record sales. He also used data on 99 American cities with demographic and Internet data 
from the US Census, although he used some slightly different years than I used. Whereas 
I used time spent listening to radio as my measure of radio, he used the number of spins. 
All in all, the general approach he used was quite similar to mine although there were 
some differences. 

His results, however, were diametrically opposed from mine. Whereas I found a negative 
impact of radio play, he found a positive impact. The results were so different, and the 
approaches were so similar, that T believe that the difference in results must be due to a 
data error as opposed to differences in techniques or the years used. There are many 
sources of data that needed to be combined and many chances for error to slip into the 
analysis. 

I suggested that we exchange data so that we could figure out if there were errors in one 
or both of our data sets. This has become the preferred approach in economics, with 
many academic journals now requiring that researchers be willing to make their data 
available to any other researcher who might request the data, before the journal will agree 


1 "NAB RESPONSE TO BOGUS AIRPLAY STUDY” July 2007, available at: 
http ://www. nab . or g/AM/T'emplatc .cfm? Scctjon=Scaich&tcmplatc=/CM/HTMLDisplaY . cfm&Coii tcnilD=9 
729 
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to publish an article. Nevertheless, in this case. Dr. Dertouzos told me that the NAB was 
unwilling to provide the data and we have therefore not been able to resolve the 
differences in our conflicting results. That is the state of the current literature examining 
the impact of radio on sound recording sales. 

Conclusion 

Because 1 do not believe that the evidence supports a view that radio benefits record 
sales, and because it seems likely that the time people spend listening to radio substitutes 
for the time they might be spending listening to sound recordings, I believe that radio 
broadcasting has had a harmful impact on the sound recording industry. 

If this harmful impact were just progress, or “creative destruction”, meaning that a new 
technology replaces an old one, like automobiles replacing horses and buggies, 1 would 
be all in favor of it. But this is not a productive evolution of markets as much as a 
usurping of a property right. Radio uses, as its primary ingredient, sound recordings. And 
radio stations do not need to acquire the rights to those sound recordings prior to 
broadcast. 

If the market were functioning as portrayed in textbooks, radio stations would not be able 
to use sound recordings as inputs in their business model without acquiring the rights 
from the owners of sound recordings. Since radio stations generate profits from their use 
of sound recordings, the rights to broadcast those recordings should be valuable to them. 
And if radio was harmful to the sales of sound recordings, owners of sound recordings 
would not be expected to provide those rights without substantial payments. 
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The fact that record companies have sometimes paid radio stations to broadcast music, a 
fact that might seem puzzling given all that I have stated, does not diminish the argument 
above. There are many self published authors. There are some authors who will spend 
considerable resources trying to artificially boost their sales so they can make a best seller 
list. But this does not refute the fact that publishers normally pay authors for the rights to 
publish their commercially viable books. Nor does the fact that many individuals would 
pay to land a role in a television or movie project, or that sometimes established actors 
work for very little pay on movies they think will enhance their stature, refute the overall 
fact that producers generally pay actors to act in their films and television programs. 

The payola stories focus on the fact that some record company producers, usually of less 
well established or perhaps fading acts, will sometimes pay radio stations to have their 
performers’ records played on the radio. At least this is my reading of the few academic 
studies of the subject. But this ignores the part of the market that we would see if radio 
stations were required to acquire the rights to the sound recordings. It is like drawing 
conclusions about the publishing market by focusing only on self published books. 

I do not view it as my role here to argue for the proposed law being considered by this 
committee. I cannot say whether a system based on a performing rights society type of 
approach would be superior or not to just requiring radio stations to acquire the rights to 
broadcast the sound recordings. But T can say that it seems far more logical, given what I 
know of the economic factors involved, to have a system where radio stations are being 
asked to pay for their usage of sound recordings as opposed to the current system where 
the radio stations can take their primary economic input for free without the permission 
of the owners of that input. 
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The impact of new technologies on copyright owners has become a topic of 
increasing interest in the last few years. Although formerly new technologies, 
such as photocopying, videorecording, and audiotaping have drawn some 
consideration from analysts, there is apparently nothing like the threat of 
several hundred lawsuits against otherwise ordinary citizens, as has happened 
with MP3 downloads, to attract serious attention. 1 

In this paper I examine an older technology — broadcast radio — and its 
impact on the prerecorded music industry. Radio might, after all, be considered 
very much like more recent technologies, such as MP3 downloads or 
videorecording. In the one case we have producers of records or movies 
concerned that MP3s or VCRs will damage the markets for sound recordings or 
movies (television). In the other case we have radio broadcasters freely using 
sound recordings while possibly taking away business from the record 
industry. Since radio uses sound recordings as a basic ingredient in its 
broadcasts, and broadcasts might be a substitute for listening to prerecorded 
music, one can imagine radio threatening the sound-recording marketplace. 
Except for the technology, there really might be very little difference between 
these cases. 

Of course, this requires that radio broadcast be harmful to the sound 
recording market. The potential harm to copyright owners from MP3 downloads 
or videorecorders is easy to envision, even if the existence of actual harm is a 
contentious empirical issue. 2 * * * * The potential harm to copyright owners from a 


1 Although MP3 downloading and its impact on record sales lias been the leading copyright story in the news lately, 

oilier issues arc wailing in the wings. For example, llic new generation of digital vidcorccordcrs, currently known as 

“TTVO” allow users lo skip commercials while recording. If such recorders becomes common wlial. would happen to 

the market, for advertising based television, and what, if anything would be the appropriate regulatory 7 response? 

‘ See for example Sian J. Liebowilz “Will MP3 downloads Annihilate the Record Industry? The Evidence so Far” 
Advances in the Study of Entrepreneurship, Innovation, and Economic Growth, V. 15, 2004, pp. 229-260. 

htt p ; //papers. ssrn. co so 13 /papers .efin?abstract_ id~4 14162 or Martin Peitz and Patrick Waelbroeck (2003), "Piracy 7 

of Digital Products: A Critical Review of the Economics Literature," CESifo Working Paper Series No. 1071, 
blip :/7Daners.ssm.com/sol3/Dapei i s.cfm?abstract ^^466063 . 
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technology such as radio is somewhat less obvious, but nonetheless real. The 
key is the extent to which radio listening is a substitute or complement for the 
purchase of copyrighted musical works. If radio listening is a substitute for 
purchase of copyright works, and if radio broadcasters do not have to pay for 
their use of these works there is an obvious potential market failure that is 
essentially the same as for direct copying technologies, with the only difference 
being that listening to a broadcast is the consumer’s replacement for a 
purchased item, instead of a copy (e.g., MP3) of the original being a 
replacement. It is, however, a distinction without an economic difference. 

Society has not seen radio as a threat from which the sound recording 
industry needed protection. For example, although the 1995 Digital 
Performance Right Act for Sound Recordings granted copyright owners of the 
recordings control over digital audio transmissions, they have no such right if 
the transmission is a non-subscription broadcast transmission, i.e. traditional 
radio, which continues its exemption from having to pay for the rights to 
broadcast sound recordings. 3 The logic of this distinction appears to be based 
on the claim that there exists a “symbiotic” relationship between radio 
broadcast and the sales of sound recordings. 

For example, Edward O. Fritts, president and CEO of the National 
Association of Broadcasters, when testifying about proposed Internet radio 
royalties stated: 

The history of copyright protection for sound recordings reflects a dominant, 
recurring theme: Congress repeatedly took pains to ensure that the grant of 
copyright protection did not affect the symbiotic relationship between the radio 
broadcasters and the record industry. Congress recognized both that the record 
industry reaps huge benefits from the public performance of their recordings by 


3 Tliis is tmc in the US. Other countries (such as Canada) have pro pern rights on radio broadcast of sound 
recordings in addition to property rights on the broadcast of the musical composition. 
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radio stations, and that the granting of a public performance right could alter that 
relationship to the detriment of both industries 4 (my italics) 

Of course, it is easy to understand why the president of the NAB would 
want to suggest that radio broadcasters should not have to pay for their 
broadcast of sound recordings. Imagine, by way of analogy, television 
broadcasters arguing that they should be allowed to broadcast movies without 
paying for the rights. 

Nevertheless, the Courts appear to also believe this claim . 5 Judge Cudahy, 
in writing the Appeals Court decision about Internet radio royalties stated: 

While radio stations routinely pay copyright royalties to songwriters and 
composers (through associations like the American Society of Composers, 
Authors, and Publishers and Broadcast Music, Inc. (“ASCAP”) and Broadcast 
Music, Inc. (“BMI”)) for the privilege of broadcasting recorded performances of 
popular music, they do not pay the recording industry royalties for that same 
privilege. Perhaps surprisingly, this state of affairs, until about ten years ago, 
produced relatively high levels of contentment for all parties. The recording 
industry and broadcasters existed in a sort of symbiotic relationship wherein the 
recording industry recognized that radio airplay was free advertising that lured 
consumers to retail stores where they would purchase recordings. And in return, 
the broadcasters paid no fees, licensing or otherwise, to the recording industry for 
the performance of those recordings. The recording industry had repeatedly 
sought, however, additional copyright protection in the form of a performance 
copyright . 6 (my italics) 

Additionally, academics and other commentators appear willing to believe 
in the symbiotic relationship, as evidenced in this quote from Edward L. Carter: 


In fact, there is credible evidence that AM/FM streaming benefits sound 
recording copyright holders: “The economics of AM/FM Radio Webcasting work 
the same way as they do for over-the-air broadcasting, a symbiotic relationship 


4 From Congressional hearings on June 15, 2000 before the Judiciary Committee. 

http ://wwvy .house . eov/'i udiciarv7fril06 1 5 .him 

1 Similar phrasing can be found in Canadian Copyright Board decisions and also in arguments put forward in Hong 
Kong. I have not, however, performed a thorough examination of the degree to which this claim is accepted 
throughout the world. 

6 Bonneville International. V. Peters October 17, 2003, United States Court Of Appeals For The Third Circuit, No. 
01-3720; page 5. Available http ://w w w .ea3 . usco uris . aov/opmarclvO 137 20p.pdf 
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between the record companies and the radio stations who ‘promote these songs to 
75 percent of Americans who listen to the radio each day.’” Evidence of online 
broadcasting’s beneficial impact for copyright holders is not contradicted by the 
fact that the broadcasts are digital because streaming, unlike downloading into a 
format such as MP3, does not involve creation and storage of a permanent digital 
audio file on a radio listener’s computer. ' 

Although there is much talk about symbiosis between radio and sound 
recordings, I have seen no reference to actual evidence supporting this claim 
although I address this point in more detail in Section IV. 

This question of radio’s impact on the recording industry does not appear 
to have received much if any attention in the modern economics literature. The 
focus of economists, to the extent that they have examined radio at all, has 
tended to be on the allocation of spectrum, with several notable papers on the 
subject. 

Yet the impact of radio on the recording industry should be of interest for 
several reasons. These industries are highly influential on the popular culture 
and seem to have an importance far greater than their share of GDP. More 
generally, understanding what happened with previous technologies may help 
our understanding of the present and future technologies, particularly if we 
discover that some received wisdom is incorrect. Finally, various regulations 
and rules, and a form of regulatory property rights — what are commonly called 
“performing rights” — are based on estimates of the market outcomes likely to 
arise under free negotiations, and these estimates will be skewed if the impact 
of radio broadcast is misunderstood by the regulators. 


7 Edward L. Carter. “Promoting Progress or Rewarding Authors? Copyright Law and Free Speech in Bonneville 
International Corp. v. Peters 5 '. Brigham Young University Law Review, 2002, pp. 1155-1179. 
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I. Some Basic Economics 


Americans spend approximately 2.7 hours per day listening to radio but 
only 40 minutes listening to prerecorded music. 8 Yet the main ingredient of 
radio broadcasts is prerecorded music, for which radio stations pay very little if 
anything. If listening to radio were treated like a substitute for listening to 
prerecorded music (much as blank tapes were treated as substitutes for the 
purchase of a prerecorded tape by partisans for the RIAA' J ) then simple 
arithmetic might suggest that five times as many records would be sold if radio 
didn’t exist. Although we shouldn’t take the math seriously, the possibility of 
harm is certainly worth examining. 

Radio listening can be thought to have two possible components. One is a 
pure element of consumption. Listening to music is enjoyable and if a radio 
station can make musical selections that are in tune with a listener’s tastes, 
the listener can derive considerable satisfaction. The fact that individuals 
spend, on average, almost three hours per day listening to the radio would 
seem to imply that there is in fact a rather important consumption element in 
radio listening. The other possible component of radio listening is most likely 
something of a by-product to the first. One motive for listening to radio is to 
learn about new musical compositions to help in the purchase of CDs — a 
motive based on future shopping plans. 

It would seem, based on casual observation, that for most users the first 
motive dominates the second. It would be difficult to argue that the shopping 
motive dominates the consumption motive since it seems highly unlikely that 
individuals would listen to radio for almost three hours per day merely to learn 


s 2001 data found in the US Statistical Abstract. Tabic No. 1102. Media Usage and Consumer Spending: 1996 to 
2005. hup :// www . census . aov/prod/2003 t> ubs/02s tatab/r nibco m , pdf 

9 Sec for example Alan Greenspan's testimony in 1983 on the Home Recording Act. Hearings before the 
subcommittee on Patents, Copyrights and Trademarks, October 25, 1983. 
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which CDs to purchase for the purpose of improving their listening experience 
of forty minutes per day. 10 

These impacts of radio broadcast fit neatly into a model that had been 
previously been created to analyze the impact of copying on the creators of 
originals. Liebowitz (1981) identified three effects caused by copying: 
substitution, exposure, and aftermarket effects. 

The substitution effect, as its name implies, occurs when someone forgoes 
the purchase of the original (record) because they have access to an alternative 
(the copy or in this case, radio play). The substitution effect maps nicely into 
the consumption motive of radio listening. If a copy or alternative is a 
replacement for the purchase of an original, demand for the original falls. 11 
This cannot help but harm the seller of originals. 

The exposure effect occurs when someone makes a purchase they would 
not have made except for the fact that they were able to sample the product in 
another venue (listening to a copy or on the radio). This maps nicely into the 
shopping motive. Note that the exposure effect doesn’t necessarily have a 
positive impact on sales, and thus doesn’t necessarily have an impact different 
than the substitution effect. Learning more about a product prior to purchase 
may allow consumers to derive greater utility from any single purchase. At any 
given price, however, they may purchase fewer units because they become 


111 This ignores llie component of radio lislening devoled lo Talk' which obviously does nol normally have an 
exposure effect. 

11 As long as the seller of (lie original does nol receive exlra payment. or indirecl approprialion. of llie copy w hen he 
sells the original, which is the after-market effect. If. for example, everyone makes one tape of each record they 
purchase, the seller can just raise the price of the record by tire amount of value generated by tire copy, which rotates 
the demand curv e counter-clockwise. The aftermarket effect is clearly not relev ant in the context of radio. See 
Liebov, 11 / 1981 for a fuller explanation. 
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more quickly satiated. Producers, therefore, may discover that their revenues 
fall when consumers can better sample the products. 12 

The exposure effect and substitution effect, therefore, are relevant to our 
analysis. These two theoretical factors played an important role in the 
arguments made during the Napster case. The economic experts for Napster 
argued that individuals downloaded MP3s to sample songs (exposure effect). 
These experts suggested that Napster users would purchase CDs containing 
the songs discovered through downloading. The experts representing the 
recording industry, on the other hand, argued that downloading MP3s was 
undertaken as a replacement for the purchase of the original (substitution 
effect). The court found the arguments made by the recording industry experts 
to be more convincing and although the decision was probably the correct one, 
the empirical support put forward by the recording industry was, in my 
opinion, no stronger than that put forward by Napster defense. 13 

By way of comparison, the exposure effect seems likely to be stronger in the 
case of radio than in the case of MP3 downloads. Downloaders were unlikely to 
just encounter music that they enjoyed since downloaders are required to look 
for music using a search engine. Radio stations, in contrast, play music not 
chosen by and often unknown to the listener. The listener’s choice of the radio 
station or program, however, reveals that the listener enjoys the particular 
genre of music played by the station, increasing the possibility that the listener 
will encounter new music that he or she will wish to purchase. 


12 This is a variant of the “chocolate bar” or “light bulb” example sometimes found in textbooks. Increasing the 
amount of chocolate in a bar. or increasing the longevity of bulbs, holding the price of a bar or bulb constant, has 
uncertain impacts on the number of units sold and on the total revenues. The elasticity of demand for the now less 
expensive underlying product (chocolate or light output) determines whether revenues increase or decrease and 
whether units sold increase or decrease. 

1 ’ The empirical evidence put forward to support the substitution effect, was to compare sales in record stores near 
universities to record stores not near universities, under the assumption that college students were using Napster 
much more heavily than ordinary record buyers. In principle this test was fine but the results did not support the 
claimed results. See Stan J. Liebowitz, Rethinking the Network Economy, Amacom, New York, 2002 Chapter 7. 
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The substitution effect, at first blush, seems likely to be stronger in the 
case of MP3 downloads than for radio play of music due to the fact that 
downloads provide the listener with a copy of the song that has virtually 
identical attributes to the purchased version. There would seem to be little 
reason to purchase the song under these circumstances, leading to a very 
strong substitution effect. Listening to the radio does not leave listeners with a 
useable alternative that can substitute for the purchase of prerecorded music. 

However, the activity of downloading files seems less likely to be a 
substitute for listening to prerecorded music, whereas listening to radio is an 
activity that can substitute for listening to prerecorded music. The three hours 
per day spent listening to radio are three hours that cannot be spent listening 
to prerecorded music. Since listening to prerecorded music generally requires 
the purchase of the prerecorded music, the more time individuals spend 
listening to radio the less time spent listening to prerecorded music and the 
smaller the volume of purchases of prerecorded music. 

As is often the case, only empirical evidence can tell us what impact radio 
broadcast has on the market for sound recordings. 

II. The Impact of some analogous Technologies 

Before turning our attention to the empirical evidence relating radio 
broadcasts with on record sales, it is instructive to examine several other 
instances of new media technologies. In this case I briefly examine the impact 
of two new technologies on the movie industry since this information will be 
helpful when examining radio and sound recordings. 

A. The Impact of the VCR 

It is common in this literature, particularly in the more popular press, to 
encounter the claim that copyright owners always cry wolf when a new 
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technology appears to threaten the old, only later to discover that the new 
technology was nothing short of a bonanza. This claim implies that foolish 
copyright owners misunderstood the new technology and were fortunate to 
have been thwarted in their attempts to restrict the new technology. 

There clearly have been times when the industry was dead wrong about a 
technology. But that doesn’t mean the industry was always wrong. 

One often reads pundits pointing out that VCRs were a boon to the movie 
industry although the industry fought the VCR. This claim is not exactly 
correct. 

The facts are that shortly after the emergence of the video recorder, leading 
movie producers did bring a copyright infringement case (the Betamax case) 
against the producers of the device. Movie and television program producers 
viewed these devices as a threat to the industry. It is also true that the sale of 
prerecorded movies has become a leading revenue source for movie producers. 

But the threat posed by VCRs was not based on substitution of viewing 
videotapes instead of viewing the theatrical release. Nor was it based on the 
possibility of a homemade videotape substituting for the purchase of a 
commercially prerecorded tape. Instead, it was based on the fear that 
videotapes would allow users to time-shift television programs and do so in a 
way that allowed them to avoid the commercials. 

This was a legitimate concern because broadcast television depends on 
commercials for its revenues and if increasing numbers of videorecorder users 
were to have deleted commercials, television broadcasters would have lost the 
ability to pay for the programs and movies that made up their broadcast 
schedule. 
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In reality, the likelihood that consumers would have been able to skip many 
commercials was very low. Since a single machine could not both record and 
play-back at the same time, it is unlikely that average television households 
could have used VCRs for any but a small portion of their viewing. For 
example, the average television household watches almost 7 hours of television 
per day. Almost half of this viewing occurs during the prime-time period of 
7:00-1 1:00 p.m. and a majority of television revenues are generated during this 
prime-time period. 11 If the average household prefers viewing prime-time 
programs during the prime-time period, it could not engage in a great deal of 
videotaping of prime-time programs unless it owned more than one VCR. At 
that time, use of multiple VCRs was not envisioned. 

Assume, for example, that a household that normally watches 3 hours of 
programming on Monday evenings cannot watch television one Monday and 
has taped 3 hours of prime-time programming from Monday's (M) programs. 
Assume now that there are 3 hours of prime-time programming which 
members of the household would like to watch on Tuesday night. They would 
not be able to simultaneously watch the tapes of Monday's programs and 
record the programs that they would then miss on Tuesday while they were 
viewing Monday’s programs since a single VCR cannot both record and 
playback at the same time. In other words, it is impossible to time-shift viewing 
by one day so as to skip commercials if the viewing of tapes takes place during 
the same time period the programs are broadcast. In fact, if members of the 
household enjoy watching 3 hours of prime-time television shows every night, 
as does the average American household, they would have difficulty fitting the 
three hours of Monday’s taped programs into their future viewing unless they 
increased their television viewing above what it would have been had they not 
owned the VCR. This is a serious constraint on the size of any time-shifting 
behavior. 


11 In the Central and Mountain time zones the prime-time period runs from 6-10 pm. 
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In fact, no great time shifting came to pass and the VCR did not damage 
the television market. Eventually, it opened up an entire new market — the sale 
and rental of prerecorded tapes — that proved a boon to the movie industry, as I 
discuss below. 

One of the interesting changes in technology is the current hard-disk based 
TIVO which allows simultaneous playback and recording, as well as automatic 
deletion of commercials. Because the TIVO removes the constraint of being 
unable to play back and record at the same time, it poses a far greater threat to 
advertising revenues than did the VCR. Television broadcasters have legitimate 
reasons to be concerned, notwithstanding the lessons from the VCR. 

Nevertheless, even the TIVO requires some effort on the part of the viewer. 
If past history is any indicator, there is every reason to believe that many users 
will refrain from taking the effort to avoid commercials because the effort will 
seem too great. That may have to be the best hope of the advertising-based 
broadcast industry as technology continues to erode the intrusion of 
commercials. 1 V 

B. The Impact of Television on the Movie Industry 

Television took audience away from the movies. But television also made 
possible the VCR which allowed the movie rental business to get started, and 
which has been a boon to the industry. It is sometimes claimed that television, 
rather than destroying movies, as was originally feared, merely brought a new 
source of revenues to the party, allowing movie/ television producers to gain 


l s There are other defensive actions that can be taken by the broadcast industry, the most important among them 
making it more difficult for the TIVO to detect when a commercial is on uTicn it is recording hr commcrcial-skip' 
mode. Al die moment die TIVO relies on information conlained in die broadcast itself to idenlify commercials. 
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from the new technology just as the VCR allowed movie producers to benefit 
from a large new market for prerecorded movies . 16 

Unlike music, movies are usually seen only once or twice, not over and over 
again, so the very concept of an exposure effect is limited. Also, television 
cannot broadcast movies without contracting with the copyright owner for 
permission to do so. This prevents television from broadcasting movies until 
the owners of those movies decide they want them broadcast, which happens 
to be long after theatrical release . 17 

Since movies do not appear on television until after they have finished their 
theatrical run, having a movie broadcast on television cannot possibly enhance 
the theatrical box office for the movie (i.e., no exposure effect for theatrical 
revenues) although there might be some exposure effect for the sale of DVDs 
and videotapes from individuals who watched part or all of a movie on 
television. 

Because of this timing, television viewing of a movie cannot be a substitute 
for the viewing of that movie in the theaters. Although viewing a particular 
movie on broadcast television cannot be a substitute for viewing that movie in 
the theaters, the activity of watching television is an activity that can substitute 
for going to see a movie at a theater. Thus there is a strong potential 
substitution effect in the time spent viewing, particularly given the large 
amount of time spent watching television (approximately four hours per day for 
adults) which precludes the viewer from engaging in other activities at the 


16 Typical is this statement found in an editorial in May 6 th 2002 edition of USA Today “Movie theaters thought 
television would ruin them. Later, they feared the VCR. If Spidcrman 's $1 14-million w eekend is any measure, both 
predictions were off.” See litro : //wvTv.'.nsatodav.con h ncw r s/onin<on ! 2 002/05,'07/cdtwof ,'h tm 

1 Movie studios are masters at price discriminating through different markets over time, going from the high valued 
consumers (theaters) to vidco/pay cable and finally to broadcast television. According to Vogel (Table 2.6) a 
view ing-hour in 1999 generated $4.50 in a theater, $.55 in pay cable/liome video, and $.06 on broadcast television. 
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same, time and which provides a similar, although smaller- scale, form of video 
entertainment. 18 

Those who have examined this issue generally understand that television 
delivered a powerful blow to the movie industry. The movie industry was 
mature when television became popular in the 1950s and was popular in a way 
that is hard to imagine today, in the 1930s and 1940s, as revealed in Figure 1, 
the average American went to the movie theater approximately 30 times per 
year, compared to the current frequency of approximately live times per year. 1 '’ 
It is clear that the frequency of movie attendance was far greater prior to 
television than it is now. 



— — — — — — — — — — — — — — — rg 


** This is likely lo become more occumlc as the use of large high definition televisions with surround sound become 
more common 

rJ Source Screen Source at hnp:/fwww amne oni semsie theater I, icis.html . Tlierc was one problem with the data 
provided at this source Values were given from attendance, average ticket price and box office gross Tlic first two 
variables, if multiplied togclher. should equal the third, and usually did But lliere wen; major inconsistencies in the 
early l%Os and the 1930s. In some cases, the listed attendance figures seemed less reasonable Ilian an attendance 
figure derived from ticket prices and total revenues. Ncvcrtliclcss. in Figure I I used tlic listed aditussions values 
since it nukes little difference for our purposes and it provides an additiorul five years of data. 
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The penetration of television into American households was remarkably 
rapid during the 1950s, increasing from 9% in 1950 to 87% in 1960. As one 
can see from Figure 1, that period of time coincides well with a dramatic drop 
in the number of times Americans went to the movies per week. It also, 
unsurprisingly, coincides with a large drop in movie box office revenues as a 
share of personal consumption expenditure, as seen in Figure 2. 


Figure 2: Box Oflkc as Share of Personal Consumption 



The timing of the onset of the new, much lower, equilibrium is another 
datum strongly supporting the thesis that television viewing caused the change 
in movie attendance. By 1960, households were spending over five hours per 
day watching television and by 1965 television’s penetration was almost 
complete at 92% of households. The full effect of television, therefore, should 
have been felt. At the same time, movie attendance and revenue as a share of 
personal consumption had entered the modern era which has shown 
remarkable stability for four decades at approximately 5 viewings per year and 
approximately .15% of personal consumption expenditures. 

Movies clearly have lost much of their market to the activity of viewing 
television. Although the evidence is overwhelming that television had a 
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devastating impact on the traditional movie industry in terms of theatrical 
admissions and revenues, there is somewhat more to the story. 

Broadcast television provided the audience and the rationale for the early 
cable television industry. The cable networks that arose over the years had a 
superior revenue generation model than broadcast television since cable 
networks had both advertising and subscription fees as potential sources of 
revenues whereas broadcast television only had advertising. Eventually, cable 
television networks largely displaced broadcast television as an important 
market for movies that had finished their theatrical releases. 


Similarly, the advent of the VCR, which was itself dependent on the 
existence of television sets, allowed the movie industry to tap directly into the 
view-at-home phenomenon by selling prerecorded tapes. According to numbers 
in Vogel’s text that I have repackaged in Table 1, home-video revenues to movie 
studios were double those of theatrical release in 2000, and pay- 
cable/ networks/ syndication revenues from movies were virtually the same as 
theatrical release revenues. 2 " 


| Table 1: Vogel's Estimates of Film Industry Revenue | 

Theatrical Release 

$3,100 

19.25% 

Home Video 

$7,800 

48.45% 

Pay Cable 

$1,600 

9.94% 

Network Television 

$300 

1 .86% 

Television Syndication 

$800 

4.97% 

Made for TV 

$2,500 

15.53% 

$ in millions; Estimates for year 2000; Foreign Revenues 
Excluded; From Table 2.8, p. 62 


Table 2.8 in Enlerlainmenl Tnditslry Economics. 5 th edition. Cambridge Universily Press. 2001. I iifon iiiialek . 
these data in Vogel need to be taken with a grain of salt since there are apparent inconsistencies. His Table 2.5 
implies that Pay Cable revenues are ahnost as large as home video and two and a half times as large as network and 
syndicated television added together. Also, his Figure 2.9 implies that Pay Cable is between 15% and 20% of total 
revenue, much higher titan in Iris Table 2.8. 
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The invention of broadcast television, which was revenue-depleting to movie 
studios, opened the door for these later revenue-enhancing technologies. What 
then is the net effect that television has wrought? 

The numbers in Table 1 indicate that these additional sources of revenues 
might have quadrupled movie revenues beyond their simple theatrical levels if 
you examine only revenues from films made for theatrical exhibition. If you add 
in movies that were made for television, revenues quintuple. 

Yet box office revenue as a share of personal consumption expenditure is 
currently at about .12%. This is one eighth the level of the 1930s. Since these 
additional television related revenue sources appear to be less than eight times 
current theatrical revenues, one would conclude, using this admittedly back- 
of-the-envelope level of detail, that the net effect of television on movie revenues 
is still negative. The impact appears even more negative in comparison to 
overall entertainment’s share of personal consumption expenditures, which 
rose from 5.5% to over 8% over this period. Movies might have been expected to 
participate in this growth, if not for the introduction of television. 21 

One final point worth noting is that the policy implications are very 
different for television damaging the movie business than for, say, MP3s 
damaging the sound recording industry. In the former case consumers switch 
to a different, preferred product. The damage to the movie industry occurs 
because consumers no longer consume movies. There is no market failure. In 
the latter case consumers continue to consume the same music, but the 
existence of MP3s cuts off the payment stream that consumer would be willing 
to pay if property rights were more easily enforced. Disconnecting consumption 
from payment, as MP3s do, clearly causes a market failure since units of music 
with net social value will no longer be produced. 


21 Vogel. Page 21. 
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III. The Impact of Radio on the Pre-Recorded Music Market 

This backdrop now brings us to the main topic of the paper: the impact of 
radio on sound recordings. 

At the time of radio’s introduction, the idea of transmitting entertainment 
and news through the airwaves was revolutionary. New institutions and new 
business models were developed to take advantage of this technological 
breakthrough, including the idea of using advertising to support the market, 
which has largely continued to this day. 

Radio grew into a major industry, with a profound influence on the culture 
and social mores. Although it was later to be eclipsed by television, it continues 
to this day to be one of the major forms of entertainment, with the average 
American listening to approximately three hours of radio per day . 22 

Radio stations generate positive values to listeners, as evidenced by the 
willingness of listeners to spend several hours each day listening to radio even 
though they have to put up with advertising. Advertisers pay for the right to 
place their advertisements in radio programming, generating the revenues 
upon which private radio stations depend for their existence. 

We have already discussed the two possible impacts that radio might 
have — substitution and exposure. It is likely that both effects are at work at 
any one time. The relative strength of each, however, determines the overall 
impact of radio on record sales. 

The prevailing view is that radio play enhances the market for prerecorded 
music. Much of this view can be traced to the fact that firms in the recording 
industry carefully cultivate their relationship with radio broadcasters to make 
sure that radio stations play their recordings. Often, this cultivation crosses 


22 Arbilron claims Lhal 20 hours per week is llie average. 
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over into what is known as “payola”, a pejorative term indicating that record 
companies are paying radio stations, station programmers, or disc -jockeys to 
pay particular recordings. This is discussed more fully in section IV below. 

As we shall see, the recording industiy underwent a devastating decline 
shortly after the advent of radio. Even some commentators who assign the 
cause of the recording industiy ’s decline to radio’s emergence believe that the 
major impact of radio on record sales changed from substitution to exposure, 
and that radio now enhances the sales of recordings. For example, according to 
the BBC website: 23 

The record industry had spent the first twenty years of the century convincing the 
public that they needed a source of music in the home but they didn't foresee the 
possibility that it may be free. Unfortunately, The Radio Corporation of America 
(RCA) had by the early 1920s started mass-producing commercial radios which, 
while acoustically inferior, offered a far wider range of news, drama and music. 

The Record Companies retaliated by drawing up contracts for their major artists, 
forbidding them to work for this rival medium. This move to limit radio's output 
was doomed to failure as new vacuum tube amplification rapidly improved 
reception and sound quality. Record sales plummeted. 

Nevertheless, the BBC continues: 

Victor subsequently brought out a machine that could reproduce these [recording] 
innovations, and the increase in fidelity finally ended the drop in sales . ..Shortly 
afterward, players and radios were combined, ending rivalry between media. In 
fact, the new entertainment conglomerates could now use one (radio) to promote 
the other (records) and a whole new age of marketing was upon us. 

We shall have more to say about this history in the next section. 


A. Some Natural Experiments 

Determining the empirical relationship between radio listening and the 
purchase of prerecorded music is not a simple task. If one could design an 
experiment to test this relationship, one possibility would be to prevent radio 
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broadcast of music in some randomly chosen localities while continuing it in 
others and then comparing the sales of records in the areas with and without 
radio broadcasts of music. Unfortunately setting up such an experiment is not 
within the capability of this, or probably any, researcher. 

Alternatively, if one had sufficiently good data and sufficient understanding 
of the various exogenous and endogenous relationships, one might design a 
structural equation system to try to statistically determine the net impact of 
radio on record sales. Finding sufficiently plentiful and high quality data is a 
daunting if not impossible task, however, and there are always questions about 
the validity of any particular structural equation model. 

The method I have chosen, therefore, is to examine two natural 
experiments that allow a before/after comparison of radio’s impact on record 
sales. One natural experiment occurred with the advent of radio in the US, 
which occurred during the decade of the 1920s and 1930s. The second natural 
experiment was the belated introduction in the last three decades of the 
twentieth century of commercial radio into a British market that already had a 
well established record industry and public broadcasting entity. 

Neither of these natural experiments is perfect, but both should be capable 
of providing useful insights. 

B. Radio’s Introduction in America 

The recording industry was already fairly well established in the US when 
radio came upon the scene. Radio grew rapidly and became the primary 
entertainment medium in the country in a fairly short time. The impact of radio 
on the record industry appears to have been quite dramatic. 


hiip ://\v w vv . bbc .co . iib'irmsic/featuresA iiiv 1/ 1 920 i 92 9 . shiml 
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1. A Brief History of the Recording Industry 24 

Thomas Edison invented a tinfoil recording process in 1877 which he soon 
improved by replacing the tinfoil with wax cylinders. To avoid Edison’s patents, 
Emile Berliner developed in the late 1880s a competing recording technology 
based on discs, which came to be known as the gramophone. A battle between 
the cylinder and the disc took place over several decades but discs had won the 
day by 1920. Edison’s company introduced its own disc, known as the 
‘Diamond Disc’ with great fanfare and in a precursor to the ubiquitous “is it live 
or is it Memorex” commercials, embarked on public demonstrations asking the 
public to guess whether they were hearing live performers or a disc. 
Supposedly, millions of Americans took this test between 1915 and 1925. 

At this time, the recording industry was still engaged in acoustic recording. 
There were no microphones and no amplifiers. Singers, for example, shouted 
into a recording horn and the sound energy was converted into a mechanical 
signal on the disc. In the mid 1920s engineers at Western Electric devised a 
new method for performers to sing into microphones, which converted the 
sound into electric currents controlling an electromagnetic record cutter, to 
produce a recording. These discs were identical in playback format to the old 
discs and could be played on the older equipment. Many phonographs of the 
time still reproduced the sound acoustically, without electrical amplifiers. 


Statistics provided by the Recording Industry Association of America (RIAA) 
indicate that sales of records were quite robust in 1921, the first year for which 
I have data and, ironically, the first year of commercial radio. As shown in 
Figure 3, sales revenues were almost $600 million in 1921, using 1983 dollars. 


1 Some of the material for this section is based upon David Morton's "Off the Record". Rutgers University Press. 
2000 and also front a very nice history that can be found at the BBC's "History of Vinyl" page: 

hiii3: //\vyr '.v.bb c.co.rtk. / nr nsie/ ibatu re s-Mnvi/ . 
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To pul this value in perspective, sales revenue in 1950 was only 33% higher, in 
real dollars, and revenue per capita was actually slightly lower in 1950. Thus 
market lor records was I'airly mature in 1921, at least in terms of Ihe revenues 
generated. 
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As documented in Figure 3, for almost twenty years after 1921 the market 
went nowhere but downhill. 

The earlier quote from the BBC claimed that the sales decline came to an 
end when radio and the recording industry equalized quality and learned to 
take advantage of each other’s strengths. In fact, although sales did stop their 
decline from 1926-1929, they remained well below their 1921 levels. Further, 
the apparent slight increase in the late 1920s occurred during a period of rapid 
economic growth when a more rapid increase in record sales might have been 
expected. 

The drop in record sales that occurred after 1929 was far more precipitous 
than the drop during 1921-25. Clearly the depression must have had a large 
role in this painful decline, beginning as it did right alter the stock market 
crash. The market for records dropped by more than 90% from 1929 to 1933. 
But although it is easy to blame most of the drop, or even the entire drop, on 

21 


Figure 3: Record Sales n 1983 dollars 
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die depression, we should look a little more carefully at other clues that might 
provide some additional insight before we attribute the entire decline lo the 
depression.^ 1 

A somewhat different view of the vicissitudes of the recording industry can 
be gleaned from Figure 4 which measures record sales both as a percentage of 
GDP and in sales per capita. As can be seen, the fall in record industry 
revenues was far greater than the fall in GDP, since as bad as the depression 
was, the 26% drop in GDP was, thankfully, nowhere near the 90% decline 
experienced by the recording industry. 
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Figure 4: Two Measures of the Recording Industry 
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It is conceivable that extremely high income elasticities for sound 
recordings were responsible for the decline in record sales being so much larger 
than the decline in income in the early 1930s, but such elasticities are 
inconsistent with the decline in record industry revenues that occurred in the 
1920s, at a time when the economy was experiencing robust growth (48% from 


M Tlic BBC histon blames ihc decline entirely on Ihc depression Tlicy stale: “If market forces affected Ihc 
recording industry. Ihc Great Cnish of 1929 ckingcd u irrevocably as |sic| leisure items such as clcctncal items 
becoming luxury goods Tlioinas Edison's cylinders and discs ceased production entirely . while smaller 
independents were swallowed by new conglomerates dial could weather (tic economic storm For the first tunc 
business interests overlook artistic ones. Wlulc pandering to mass markets created a certain dumbing-dow n in (lie 
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1921 to 1928). The elasticities that would be implied if the depression were to 
be given credit for the entire drop in record sales are also inconsistent with the 
rather pedestrian improvement in recording industry revenue that occurred in 
the decade after WWII. 

By way of comparison, the movie industry, which suffered a serious decline 
from 1929 to 1932, came back strongly afterward, matching its pre-depression 
values (at least in attendance) by 1935, as can be seen in Figure l. 26 We will 
see below that radio continued to grow rapidly through the depression. Yet the 
market for records did not show signs of life until 1938 and even then failed to 
approach the levels seen in the early 1920s. As Figure 4 makes clear, even then 
record sales failed to keep up with the growth in the economy since it isn’t until 
after the war that sales return to pre-depression values as measured by share 
of GDP. 

Given this evidence, it seems difficult to blame the entire magnitude of the 
decline in sound recording revenues during the depression on the macro 
economy alone. The recording industry appears to have had some other 
factor(s) hindering its performance, both immediately before the depression and 
continuing through the depression. The most obvious candidate is the 
competition from the radio industry. 

2. A Very Brief History of Radio 

Radio, of course, did not suddenly arise fully formed. There were many 
experimental broadcasts and many amateur stations. Yet the first commercial 
American radio station is generally accepted as being KDKA in Pittsburgh, 
going on the air continuously in November of 1920. Numerous stations went on 


output, the effects of mass-production did result in a large drop in price or records... One very significant part of the 
market did, however remain buoyant - the Juke-box.” 

26 It look the movie industry an additional two years to essentially catch up to total revenue from 1929. 
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the air in the next few years, and by 1923 the number of stations was over 500, 
which remained the approximate equilibrium value for the next fifteen years. 27 

The number of homes with radios grew somewhat more slowly. In 1922 it 
was claimed that 1 million households were going to own radios before year 
end. In 1926, at the time of the formation of NBC, it was claimed that 5 million 
households had radio, out of a total of 26 million, for a penetration rate of 
20%. 28 The penetration rate of radio appears to have reached two thirds of all 
households by 1935. 29 Clearly, the penetration of radio largely occurred from 
the early 1920s until the late 1930s. 30 National broadcasting networks, with 
their superior production values, arose in the mid to late 1920s. 

Not only did people buy radios, they used them. It is a fairly remarkable 
testament to the power of this new medium that during the depression 
households would spend the money required to purchase a radio receiver. 

3. Interpretation 

From 1921 on, the story of radio was one of constant growth for the next 
two decades. This is the inverse of the recording industry, which had fairly 
constant decline over this period. There are good reasons to think that this 
relationship is more than happenstance. 


2 ' Reported in Figure 1 in Thomas Hazlett “Physical Scarcity, Rent. Seeking, and the First Amendment” Columbia 
Law Review, Vol 97: 905-944. Hazletf s data are taken from Bureau of the Census. 

28 NBC was created by Radio Corporation of America (RCA), the worlds largest, producer of radio sets at the time, 
based upon a station purchased from AT&T. RCA took out large advertisements in newspapers in September of 
1926. In the advertisement it was claimed that at that time 5 million homes had radio, with 21 million yet to have a 
radio. This would be a penetration rate of 19.2%. A copy of the advertisement can be found here 

hi ip ://eari v rad io hi story . us/ 1 9 26nbc . him . 

29 According to http ://historv . acusd. cdu/gen/rcco tding/radto2 . html . 

30 According to Herman S. Hettinger, the number of radio receivers in the US (in millions) from 1923 until 1932 
was: 1.5,3, 4. 5, 6.5, 7.7, 9, 12, 15, 16.68. Tabic II, page 42 in A Decade of Radio Advertising, Arno Press, New 
York, 1971. From Figure 2 in Ha /, I ell's Columbia Law Review article, a similar, fairly smooth increase in shown. 
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Listening to radio or sound recordings could both be done at home. The 
acoustic quality of radio was often better than what was available with early 
recordings. Sound recordings in the 1920s and 1930s tended to allow only four 
minutes or so of play on a side before another record would have to be loaded 
onto the platter, making them fairly inconvenient for listening to music at long 
stretches. It is not surprising, therefore, that there was a reasonable 
substitution effect that hurt the market for records. 

If there was a strong substitution effect between listening to radio and 
listening to phonographs then the decline in record sales can easily be 
explained by the growth in radio. The strong decline in record sales implies 
that either there was little or no exposure effect, or that the substitution effect 
was overwhelmingly dominant 

The timing of radio’s ascendance and the record industry's fall seems more 
than coincidental. There are some other alternatives that might be suggested, 
however. The movie industry also was also likely to be substitutes for the 
consumers’ entertainment dollar. Yet there is a stronger case for radio having 
the major impact. Radio was audio based, as were records, radio was music 
based, as were records, and radio was listened to in the home, as were records. 
It is also the case that movie “talkies” began in the mid 1920s and attendance 
skyrocketed from 1926 to 1929, yet in those particular years record sales were 
hardly affected as would have been expected if movies were responsible for the 
decline in records sales that occurred (see Figure 1). Further, the record 
industry had a dismal performance during the 1930s, yet movies did not grow 
in that decade — radio did. 

Thus the evidence supports a claim that radio was strongly detrimental to 
record sales during this period. 

Others have commented on this possibility as well. According to Morton: 
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Record companies welcomed the subsequent transfer of electrical technology 
from radio and motion pictures to the phonograph industry, but hated the effect 
these two new forms of entertainment had on the record business. Radio was the 
biggest threat. On the eve of broadcasting’s debut, between 1914 and 1921, record 
sales had doubled, largely because of sales of popular music. With the 
inauguration of network radio in the middle 1920s, the market for popular 
recordings collapsed, resulting in a number of companies leaving the field or 
changing ownership. Page 26. 

The timing of the growth in record sales beginning in 1955 is also 
interesting although I would hesitate to draw too much from it. Returning to 
Figure 4, a sustained rise in the fortune of the record industry began at the 
same time that television began to eclipse radio as the dominant entertainment 
medium in the country in terms of viewers’/ listeners’ time. Did the shift away 
from radio as the premier entertainment medium in the country allow the 
recording industry to breakout of its longtime doldrums? Perhaps, but some 
alternative explanations such as the rise of rock and roll, or the rise in the 
Long Playing record have enough strength as alternatives to preclude a clear 
affirmative answer. 


4. Caveats 

Clearly, the imprecision in these data, the fluidity of the content and 
technology, and the changing market conditions all make it impossible to have 
a totally clear-cut test of the impact of radio on the recording industry. There 
are several caveats to make. 


a. Quality of Sound 

The relative quality of radio and recordings was different in the 1920s than 
it has been in recent times. Radio, of course, was based on electricity. Radio 
required electrical amplification and speakers in order to operate. This gave 
radio an initial advantage over acoustic phonographs in terms of sound quality. 
Although the sharing of amplifiers and loudspeakers between radio and 
phonographs was to become common, with the two devices often merged into a 
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single device, radio at first had sonic advantages. Nevertheless, when 
recordings increased in quality in the mid 1920s, due to the use of an electrical 
as opposed to acoustical recording process, there is no evidence of an exposure 
effect increasing record sales. At best the decline came to a halt for a few years. 
There is no support for a claim that radio play enhanced record sales. 

The relative quality of sound on records versus radio may have been 
different in 1920s than it was for most of the latter part of the century. Radio, 
in the second half of the twentieth century, had lower quality than sound 
recordings. The inconvenience of using records largely disappeared, 
particularly when the 33 rpm LP record was introduced in 1948 and automatic 
record changers became more popular. The impact of radio broadcast on record 
sales in the 1920s and 1930s, therefore, might have changed in later decades. 

b. Use of Music 

One might argue, with some justification, that radio originally played live 
music when it played music and that it did not play records. Certainly, many of 
the popular network radio programs, such as Amos and Andy, did not play 
records. But there were many radio programs based on music. As long as the 
music played on radio was also recorded on records, the impact of radio play 
on record sales should be largely the same as it would be whether or not the 
specific recordings were played directly on the radio. Further there is some 
evidence that local radio stations did play records. 31 

Although the role of radio in creating an audience for election returns, 
horse races and prizefights is the stuff of legend, the mainstay of radio 
broadcasting was music. Analyses of network radio broadcasts by Hettinger 
revealed that music made up about two thirds of the content in the period 
1927-32. Further breaking down the data, he discovered that popular music 


11 For example, see l Hiu.//e arlvrad lol)islor .us /3 922c;m lun. 
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made up 35%-40% of programs, with semi-classical music at about 15% and 
variety music at about 5%. 32 Popular music was played more frequently during 
the prime time hours with the largest audiences climbing from about 25% in 
1927-28 to about 54% in 1931-32. Radio programming, even from this early 
period, was focused on music and particularly popular music, so it is 
reasonable to expect that the recording industry would be impacted by 
whatever effects radio might potentially have. 

C. The Introduction of Advertising-Based Radio in England 

The second experiment occurs at a considerably later period of time, the 
last third of the 20 lh century, in England. British radio broadcasting was much 
different from American radio during the 1950s and 1960s. This is particularly 
striking given that the two countries had such similar charts of best-selling 
records. This difference provides the basis for our second natural experiment. 

1. A brief history of British Radio 

Radio was monopolized for many years in England by the British 
Broadcasting Corporation (BBC). The BBC was originally (1922) a consortium 
of six radio manufacturers who were granted a virtual monopoly over the sale 
of receivers, with the British Post Office overseeing the consortium. 33 These 
manufacturers wanted to promote the existence of radio stations so that they 
could sell more receivers, just as RCA did by creating NBC. In return for the 
monopoly on the sale of receivers, the manufacturers agreed to give ten percent 
of the revenues from the sale of receivers to the BBC. 


^ Tabic XX11I on page 218 in Hettinger. Variety music, according to Hettinger, changed over the period from 
mainly classical to mainly popular. Variety programs, which also contained much music tended to have about 5% of 
the programming. 

33 Sonic of this material is taken from ‘The Unofficial Guide to the BBC” http : /Avww .vaxxinc . com/mastcr- 
conirol/BB C/chapters/Bbc fomthtml 


28 



92 


The BBC became a full-fledged public corporation in 1927, financed by a 
government tax levied on radio receivers. Being a creature or at least a quasi- 
creature of the government, the BBC endured certain restrictions on its 
practices. Initially, due to pressure from the press which was concerned with 
possible declines in newspaper circulation if radio were to broadcast news, the 
license provided “that the Company shall not broadcast any news or 
information in the nature of news except such as they may obtain on payment 
from one or more... news agencies.” For years the BBC would begin its news 
broadcasts by acknowledging the sources from which they had purchased their 
information. 

There were other restrictions more important for our purposes. There was a 
'needle-time restriction', limiting the number of minutes that recorded music 
was permitted to be played weekly. This was due to agreements with the 
Musicians' Union — since the BBC employed its own orchestra(s) playing music, 
allowing the playing of records would have reduced the need for musicians. 34 

As the decades ensued, the BBC lost touch with at least one very important 
segment of the music listening public — the teenagers of the country. One type 
of music that it did not program to any great extent was rock and roll. The 
bottom line is that radio listeners in England had only the BBC to listen to, 
with its handful of networks, only one of which catered to popular tastes (the 
Light Programme) and even that station had only a few shows with recordings 
of popular music. The program that gets the most mention, a show called the 
“Pick of the Pops,” was broadcast only once per week. 35 Since the BBC was the 
only game in town, listeners were captive to its choice of programming. Unlike 

' This comes Prom a hislory of Ihe pirate radio slations 
http,/ rad rokiiiiln;; so r: T | :cs srr, r ■ , ny-rU i i !,sr i , although another hislory of UK Radio 
ht tn. //dsoa c c. dial. pipe s coiii/towiv , !)iDc-xdsi/r/araj , 93/mds9".y'Contcnt/nkradio2.html suggests that it was record 
companies that wanted to limit Lite amount of time lltal records could be played on radio. The limit on record play, at 
least in Ihe posl-war era. was 27 .5 hours per week. 
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a producer in a competitive market who must cater to the demands of 
customers, the BBC was free to program what it felt was appropriate. 

Competition is a hardy weed, however. Radio competition, disallowed by 
law, arose in an unusual form — pirate radio stations, which became quite 
influential in the mid 1960 s. 

The demand for rock-and-roll was sufficiently large, and the topography of 
the country was such, that entrepreneurs were able to turn some converted old 
boats into floating radio stations parked just outside of Britain’s territorial 
waters, with monikers such as Radio London and Radio Caroline. These were 
advertising-based, for-profit ventures (one was even set up by a group of 
Texans). 

Although it seems impossible to get accurate numbers on the audiences of 
these stations, they were sufficiently large that the British government, in 
1967, passed the Marine Offenses Bill which made it illegal for any Briton to 
conduct business or interact with the pirate radio stations. This essentially put 
the pirates out of business. 

To appease discontent caused by the shutdown of the pirate stations, the 
BBC promised to create its own network to play popular records. The stage was 
also set for the entrance of commercial radio that began in the early 1970s. 36 

2. The Impact of Private Commercial Radio 

Private radio stations in England are supported by advertising, thus having 
the disadvantage of annoying the listener by having to intersperse commercials 
within the broadcast. Nevertheless, the increase in stations has been 


There was also the Home Service, which w as speech based, the Third Programme, vlrich was highbrow, and the 
World Service w hich vein to other counlries. 

' There is a vow nicely detailed history of these events at 

hUiv//uwwic c e.nie.niynJEsoni;dscaues /V OLUIvlE06/Fiahi free ra d to.htm i 
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impressive and so too has been the growth in audience. Commercial stations 
finally achieved the majority of listening hours in 1995. 

The impact of private radio stations came in three waves. 37 A small number 
of private stations were licensed beginning in 1973. The government was 
reluctant to increase the number of stations until new legislation in 1980. The 
early 1980s saw another increase in the number of stations. The mid 1990s 
saw another burst of activity and increase in the number of stations. At first 
the private radio stations were heavily regulated. Over time these regulations 
softened. 

Some evidence on the historical size of the commercial radio audience can 
be gleaned by the share of advertising generated by British radio stations. It 
grew from .24% in 1973 to 2.49% in 1978 where it largely remained until the 
early 1990s when it began to steadily grow, achieving a level of 6% in 2000. 38 

The end result of this is that historically, British radio audiences have not 
had the capacity to listen to popular recorded music on radio to anywhere near 
the same extent as American audiences. Prior to 1967 there was a very great 
difference in this ability. This difference began to diminish in the late 1960s 
and early 1970s and then continued to diminish in the 1980s and 1990s. 

If radio play significantly increases record sales, then British record sales 
should have increased significantly relative to American record sales beginning 
in 1967 and continuing over the next decade or two, holding everything else 
equal. By comparing record sales in the two countries over these decades we 


7 This discussion is based upon Meg Carter's "Independent Radio: The first 30 years" The Radio Authority. 2003. 

These figures can be found on page 57 of Carter. British private radio's share of advertising still appears to be less 
than the share of other countries. Its share is about one third the U S and Canadian level and one half that of Australia 
(data taken from TVBasics, TVB of Canada, 2003), which might not be surprising given the still vert 7 large share of 
BBC radio. 
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can test whether radio play increases record sales. Unfortunately, reliable UK 
data on record sales do not begin until 1973. 

Figure 5 examines the ratio of UK/US sales per capita of full-length 
albums, whether vinyl, cassettes, or CDs. There is no evidence of an upward 
trend caused by greater radio airplay of popular music. 


Fiiuire 5 liK/liS.'ilhmiis nor cumin 



Figure 6 examines the sales of singles, regardless of physical format. Here 
there might appear to be some evidence for the claim that radio increases 
record sales since sales of singles increased dramatically in the UK relative to 
the US. Of course, sales of singles in both countries fell significantly over this 
period and singles are no longer an important market. 
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In an attempt to gauge the importance of the increase in UK singles relative 
to US singles, I assumed that albums contain ten singles and Ihen merged the 
two series together. Figure 7 presents the results which clearly show that 
singles have very little impact on the overall market. 



These comparisons do not control for other economic variables such as 
price or income. If by chance the price of records rose in the UK relative to 
prices in the US, then the quantity sold in the UK would have been expected to 
fall relative to US quantities. In that case it might still be possible that radio 
enhanced the market for records in the UK even if the quantity of albums sold 
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in the UK did not rise relative to the US. Alternatively, if incomes in the UK 
rose by less than incomes in the US and if record sales are positively related to 
income, then radio might have had a positive impact on record sales in the UK 
even though the quantity sold did not rise in the UK relative to the US. 


These possibilities are examined, starting with Figure 8. From Figure 8 we 
can see that changes in both inflation adjusted record prices and GDP per 
capita were extremely similar between the two countries. Changes in UK 
inflation adjusted income (GDP per capita) very slightly failed to keep up with 
changes in US income over this period (2.9% lower over the entire period). 
Inflation adjusted record prices in the UK increased at a rate very slightly 
(3.3%) below the US rate although they were above the US rate for much of the 
period. 



With this background it would seem impossible for the impact of price and 
income to alter the overall conclusion that the introduction of commercial radio 
had little impact on the quantity of records sold. 


34 
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1 Table 2 1 


B 

Std. Error 

t 

Sig. 

R-squared 

Adjusted R- 
squared 

US 





0.285 

0.222 

(Constant) 

-2.30E-02 

0.021 

-1.105 

0.28 



Yearly Percent Change in Real Income 

2.152 

0.722 

2.983 

0.006 



Yearly Percent Change in Real Price 

-0.191 

0.273 

-0.697 

0.492 



UK 





0.153 

0.082 

(Constant) 

-9.00R-03 

0.024 

-0.382 

0.706 



Yearly Percent Change in Real Income 

1.729 

0.868 

1 .991 

0.058 



Yearly Percent Change in Real Price 

-0.13 

0.307 

-0.423 

0.676 



| Dependent Variable: Yearly percent change in albums per capita 






Table 2 presents the results from regressions with the percentage change in 
per capita album sales as the dependent variable and the percentage change in 
real price and percentage change in real per capita GDP as independent 
variables. The coefficient on income is positive and significant in both 
countries. The coefficients on price in either country are not statistically 
significant, although they are at least of the correct sign. 

In both countries we have an income elasticity of approximately two but 
with fairly large standard errors. From Figure 8, we know that the relative 
income changes in the two countries never deviate by more than 5%. At the 
end of the period, the income change in the UK was less than 3% below that of 
the US. Adjusting UK sales, which rose 2% less than in the US, for the higher 
income growth in the US, would leave the UK with a mere 4% increase in sales 
over the US during a three decade period during which radio play of popular 
music increased dramatically. Given the standard errors we certainly cannot 
support a claim that radio play increased sales of sound recordings. 

The final piece of evidence concerns the revenues generated in the two 
markets. By using revenues as the variable of interest we can allow both prices 
and quantities to vary in the two countries. In order to avoid difficulties often 
associated with trying to control for exchange rate movements, I calculate the 
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share of GDP going to the recording industry in the two countries. ™ The results 
are reported in Figure 9. 

Again, we have a result inconsistent with a claim that radio airplay 
increases record sales. In fact, over these decades the share of GDP devoted to 
records in the UK feU relative to the share in the US, and the fall was in the 
vicinity of 13%. This is slightly more lopsided than the other measurements, 
but still is not a particularly large difference. 



The bottom line from this examination can be stated as follows: The 
introduction of commercial radio in the UK did not increase the market for 
prerecorded music, contrary to the claims of symbiosis often made in the 
literature. Although there is some evidence that radio may have harmed sales 
slightly, the evidence is weak. The most reasonable conclusion would appear to 


w Although no! reported m ihe (c.\l, the 197? share of GDP dcvolcd to record sales was remarkably similar in the 
two countries t 14% in both (lie UK and tltc US). One could aretue licit tills similarity of ratios indicates licit the 
UK's kick of commercial radio stations in 197? neither hurl nor hindered record sales, u Inch is not loo tar from Ihe 
conclusion I reach in llic paper Differences between tire two countries, however, make it unw ise to merely compare 
tltc absolute slums The npprccich taken in tltc text, to compare (lie change in relative shares in tire two countries, 
normalizes each country to its specific cleuaclcnsties (income, tastes, and so forth). As long as these other 
characteristics remain constant between tltc two countries, the approach taken m the text is more robust and instills 
greater confidence 
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be that the introduction of commercial radio had a fairly small negative impact 
on the record industry in the United Kingdom. 

This conclusion is supported by statements made by the UK Monopoly and 
Mergers Commission: 

The broadcasting of records — for instance, the ' Top 40' singles or the airing of 
new product by popular disc jockeys — has long been an important promotional 
tool for new record artists and products. We were told, however, that the growing 
quantity of music broadcast on radio has moved towards becoming a substitute for 
record sales, with a consequent negative impact on such sales. Consumers who 
want to hear a particular kind of music are increasingly likely to be able to find a 
radio station that concentrates on it. This can reduce the incentive to buy records, 
while the growing facility for high-quality home taping may reduce the necessity 
for such purchases. We were told that these effects had been reinforced by the 
removal in 1988 of the restriction on independent radio stations which limited 
them to nine hours of 'needletime' per day. We have been told that this trend is 
likely to accelerate when high-quality digital broadcasts are introduced. 40 


D. Additional Evidence 

Intuition can provide some help in achieving an understanding of the 
impact of radio broadcast on overall sound-recording sales. Americans spend 
approximately 3 hours per day listening to radio broadcasts. 41 

According to the US statistical abstract, music listeners spend about 45 
minutes per day listening to prerecorded (presumably purchased) music. 42 Note 
that the time spent listening to radio is three to four times as large as the time 
spent listening to prerecorded music. Without the availability of radio, some 
consumers who would otherwise have listened to radio would most likely 


* J Page 79, " The supply of recorded music; A report on the supply in the UK of prerecorded compact discs, vinyl 
discs and tapes containing music' 5 Monopolies and Mergers Commission; Presented to Parliament by the Score law 
of Slate for Trade and Indus liy by Command of Her Majesty, June 1994. 

41 According to Arbitron, Americans spent 20 hours per week in listening to radio in die Fall of 2002, which can be 
found here: http :/Avarg.od. a rb i tro n . com/scnpt.s/ndb/nd.bradi o2 , asp 

42 The number is 263 hours per year found in the US Statistical Abstract, Table No. 1102. Media Usage and 
Consumer Spending: 1996 to 2005. http : // w\v w . cens us . eo v/ptod/2003 p ubs/02 s lalab/ inlocom. pdf 
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instead listen to more prerecorded music, since that is the closest substitute. If 
we make the perfectly reasonable assumption that the more time one spends 
listening to prerecorded music, the more prerecorded music that one will buy, 
it is easy to see how radio might harm sound-recording sales . 43 

The most clear-cut possibility of prerecorded music sales being harmed by 
radio is likely found in the activity of listening to music while driving. According 
to an Arbitron study of in-car radio use, one third of radio listening occurs in 
automobiles, which works out to about one hour per day . 1 1 

If radio were not available, the only way to listen to music in automobiles 
would be to listen to prerecorded music. Alternatives, such as movies, reading, 
or television are not available while driving. With the alternative of silence, and 
no other substitutes available, it seem very likely that if radio were unavailable, 
the one hour per day currently spent listening to radio in automobiles would 
convert to time spent listening to prerecorded music. 

An increase of one hour per day in listening to prerecorded music would 
more than double the daily amount of time the average person spent listening 
to prerecorded music. It is hard to believe that such a doubling would not 
dramatically increase overall sound-recording sales. And this is just for 
automobile usage of radio. 

Looked at in this light, therefore, it is easy to imagine that radio broadcast 
might decrease the purchase of sound-recordings. 


11 The advcnl of cassettes and CDs allowed prerecorded music lo became portable for llie First lime, presumably 
increasing llie amount of lime llial individuals spenl listening lo prerecorded music. Liebowil/ (2004) deinonslrales 
that the increase in the penetration rate of portable devices coincides with a large increase in sound-recording sales 
and suggests that causation mils from ncv r uses to increased listening to increased sales. Sec Stan 1 Licbowitz “'Will 
MP3 downloads Annihilate the Record Indnstry? The Evidence so Far" Advances m the Study of Entrepreneurship. 
Innovation, and Economic Growth. V. IS. 2004. pp. 229-260. 

httir //papers. ssni.eo iuisol3/'p aneis cfm 4 abstruc t id~ 414l62 


The study can be found here: lillp:/7ar bl(roii.com/dc w nioads'TnCarSiudv2003.pd f 
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IV. Payola and the Fallacy of Composition 

It is fairly well-known that record labels will often attempt to pay to have 
their records played by disc-jockeys. In fact, there is a special term that has 
been coined to describe this behavior — payola — and in the 1950s several 
American disc -jockeys went through well publicized congressional hearings 
meant to prevent such activity. 45 

The fact that some record labels were willing to pay those in charge of 
programming radio stations to promote some records might be taken as 
evidence that radio play must be beneficial to record sales. Yet that would 
contradict the evidence on record sales reported in the previous two sections. Is 
there, in fact, a contradiction? 

I think not. Although it seems logical to assume that payola means that 
radio enhances overall record sales, that conclusion suffers from the fallacy of 
composition — what may be true for individual observations is not necessarily 
true for the entire group. 

An individual record, particularly if consumers are unfamiliar with the 
creators, will benefit greatly from airplay. An individual record label will benefit 
if radio stations tend to focus on broadcasting that label’s records. The benefit 
to that recording or label, however, comes at the expense of other records and 
other labels since increased play of one record must lead to a decreased play of 
other records. If radio listening is a substitute for listening to prerecorded 
music, that substitution will occur regardless of which records are being 
broadcast, unless listeners feel that the quality of records being played has 
gone down. 


: For an in depth history of puyoln see Ronald Coase “Payola in Radio and Television Broadcasting.'' Journal of 
Law and Economics. October 1979. 269-328. Coase does not directly address the impact of radio on record sales 
although he docs scent to implicitly believe there is a positive linkage. His main interest is to understand the causes 
of the attempt to ban payola. 
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Since radio broadcast of a record generally increases its share of the market 
it makes sense for labels to try to get their records broadcast. Payola is rational 
until the marginal benefit from additional payola no longer covers the cost. 
Radio stations want to maximize their profits, which requires balancing the 
audience size, which is maximized by playing records that listeners most 
prefer, against any revenues that might be generated by ‘selling’ airplay to 
record labels a la payola. This keeps the radio stations from deviating too far 
from what listeners would want to hear. 

Recordings of the works of well known artists are less likely to need or 
benefit from payola since radio stations will want to play those records in order 
to achieve large audiences .' 16 It is not unusual for leading stations to be given 
‘exclusives’ over anticipated new recordings for a day or two, although I do not 
know what the stations ‘pay’ for this privilege. These are the recordings for 
which radio stations would be expected to pay large sums for the rights to 
broadcast if there were property rights in the broadcast of the recording. 

It shouldn’t be surprising that producers of recordings using little known 
artists are interested in paying for airtime. This is no different than in many 
other markets. There are often new entrants into many types of markets and it 
is not uncommon for new entrants to provide free samples, giveaways, and 
other devices to try to achieve market share, and that is how payola should be 
viewed. The media are willing to pay large sums for interviews with major 
celebrities, whereas minor celebrities are willing to pay to get someone to 
interview them. It certainly cannot be viewed as indicating that the overall 
market price of music for performing rights on radio is negative. 


k Coase reports that payola was favored by small record labels and that large labels (and music publishers prior to 
that) had attempted to outlaw activities such as payola for many' decades. Coase vkrvvcd the ban on payola as 
anlicotnpelilive. 
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Even if a majority of recordings were found to have negative prices for 
broadcast rights, this would not necessarily indicate that the overall market 
price, which is weighted by transaction size, would be negative. Only a small 
percentage of recordings are successful, and yet the successful ones dominate 
the revenue in the industry and would also likely dominate the overall market 
for market-based performing rights payments. 

V. Conclusions 

The belief that radio enhances the market for sound recordings seems 
firmly embedded in current regulatory, commercial, and legal thinking. Yet 
there appear to be no formal studies examining the relationship between the 
two markets. 

I have examined two episodes in which the impact of radio should be 
relatively easy to observe. The evidence from this empirical examination 
indicates that, contrary to common beliefs, radio broadcast does not enhance 
the market for sound recordings. 

Clearly, there is room for additional work. But the evidence seems strong 
enough, and the intuition supporting the evidence seems compelling enough, 
that a complete rethinking of the economic relationship between these 
industries, and the laws, regulations, and decisions having to do with the 
interaction of these industries, seems appropriate. 
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Abstract: 

This paper undertakes an econometric investigation of the impact of radio play on sales of sound 
recordings using a sample of American cities. The results indicate that radio play does not have the 
positive impact on record sales nonnally attributed to it and instead appears to have an economically 
important negative impact, implying that overall radio listening is more of a. substitute for the purchase of 
sound recordings than it is a. complement. This finding indicates that creating a set of property rights to 
allow this market to function properly is different than has been suggested by prior research. New 
technologies affecting radio broadcasts are likely to make this topic increasingly important in the coming 
years. This research also exposes a fallacy of composition in applying to 2m entire market a generally 
accepted positive relationship that holds for individual units. 
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It is well known that incomplete or missing property rights arc likely to lead to wasteful 
exploitation of resources with their attendant deadweight losses. Coasc (1960), of course, taught us that 
trying to ameliorate such problems through taxes and bounties was not a simple task. 

When we think of instances of missing property rights we naturally gravitate toward the well 
known examples — air and water pollution, wild animals, traffic congestion — found in most economics 
textbooks. Our concern in this paper is with a case of incomplete property rights associated with a 
ubiquitous product that the average American uses for approximately three hours per day. That product 
is broadcast radio. 

There arc two aspects of the incomplete property rights surrounding the broadcast of recorded 
music ill though economists appear to have only been aware of one of them. The missing right 
recognised by economists is the inability of radio stations to charge owners of sound recordings for the 
broadcast of those recordings, an activity which is limited by statutes against ‘payola’. Sound recording 
companies cannot legally pay radio stations to play particular sound recordings unless the stations 
accede to an onerous requirement of announcing the payment each and every time that sound 
recording is played. This restriction received extensive publicity in the 1950s when Congress held well- 
publicized hearings on this issue and this where the pejorative term payola, meant to describe payments 
from record companies to disk jockeys, was born. 1 

The missing property right that has not heretofore been recognized by economists is the inability 
of sound recording owners to restrict the broadcast of their sound recordings. Simply* put, radio 
stations can broadcast sound recordings at will, with no permission required from the owners of the 


1 A reader interested in the tawdry details of payola can consult either Coase (1979) or Caves (2000). Coase provides 
detailed documentation about the lengthy history- of the practice which existed well before the congressional hearings in 
the 1950s as well as details from the hearings. Caves covers much of the same information but also provides details of 
Dick Clark as a peerless payola pioneer dial readers of a certain generation may find of interest. 
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sound recordings. 2 * * Yet the importance of music to these stations is readily revealed by the fact that 
radio stations arc primarily described by the genre of sound recordings that they broadcast, whether it is 
Classic Rock, Hot Adult Conte mporary, or Cool Ja 7.7.. There is virtually no economic analysis of this 
latter property right. 

There have been, over the years, numerous news stories written about payola but only a handful 
of articles written by economists, among them Coase (1979), Sidak and Kronemyer (1987) and Caves 
(2000). ’ill esc economists all lament the lack of property rights in this market, but their view of the 
missing property right is limited to the inability of record labels to directly pay radio stations, in an 
u nfette re d ma n ne r, fo r th e p os s i b 1 y v a 1 ua ble p ro moti o nal comp o n e nt o f ra d io b road cast. Th es e auth o rs 
seem to have neglected the possibility that payments might also be made from radio stations to record 
companies for the possibly valuable exclusive right to broadcast certain songs that listeners wish to 
hear. A well-known analogy exists in die television broadcast market where broadcasters must legally 
acquire the rights to broadcast television programs owned by others and where broadcasters pay large 
sums for these rights. 0 The neglect of this possibility by previous economic writers may be due to the 
widely held belief that radio play is so beneficial to record sales that requiring radio stations to obtain 
permission to broadcast sound recordings would be irrelevant, in the same manner that a property right 
for goods that arc not scarce would serve no useful role. 


2 Owners of sound recordings in the United States do not have the legal ability 7 to restrict the broadcasts of their sound 

recordings. In some countries owners of sound recordings have been provided a form of legal ‘compensation 5 * where 

radio stations must pay a fee for the use of sound recordings (with rales usually set by law or supervised by some quasi - 
judicial organization). Nevertheless, owners of sound recordings are not allowed to opt. out of the system and engage in 

direct negotiations with radio stations, so there is no reason to believe that this system in any way approximates a 

market outcome. In contrast to the sound recording, radio stations in the US pay a “performance right” for the 
underlying musical compositions on the sound recordings broadcast by radio stations. The legal distinction is that 
performance rights payments go to composers and tlicir publishers whereas (lie recording artist and record company do 
not receive any payments, although recording artists may be the composers and publishers may be owned by sound 
recording companies. 

’ The radio stations would need to acquire rights to broadcast particular sound recordings, the same way that television 
stations need permission to broadcast movies or television programs, and radio stations would be allowed to sell their 
possibly promotional serv ices of broadcasting records on the radio to record companies. 
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Before we can write off the possibility that such a property right might in fact have a positive 
market value to radio stations in some circumstances, however, it would seem prudent to examine the 
impact of radio play on record sales. If radio play exerted a positive impact on overall record sales, 
consistent with assumptions, creating such a property right might well be superfluous. Tf radio play 
diminishes record sales, however, such a right may well be of value. Such a finding wouldn’t rule out 
the possibility' that payments might still go mainly 4 * * 7 from sound recording owners to radio stations, but it 
would make it tar less likely 7 . 

While it seems likely that radio broadcasters can have a profound impact on die success of 
individual sound recordings, it does not appear, as Sidak and Kronemyer have commented, that anyone 
has empirically examined this proposition. ' F.ven if radio broadcast does have the promotional impact 
on individual recordings normally 7 assumed, it may 7 not hold for the overall impact of radio broadcasts 
on die sound recording industry 7 as a whole. As discussed below, there is a potentially important fallacy 
of composition in this market. To my knowledge there has been only a single examination of the impact 
of radio play on the overall market for sound recordings, Licbowitz (2004), which was a largely 
historical analysis. 

The lack of a property 7 right in the broadcast of sound recordings means we cannot discover the 
value of the right through direct observation. By 7 way 7 of analogy 7 , we know through direct observation 
that television broadcasters place higher values on the right to broadcast movies than any possible 
positive value that movie owners might place on possible promotional impacts of television broadcasts 
(which, admittedly, seem likely to be negative for movie owners in terms of DVD sales). It is easy to 

4 Sidak and Kronemyer stale in their footnote 18: “There appears to be no published study confirming this 

complementary' demand relationship, lei alone estimating its empirical magnitude.” 

* Smith and Telang have examine the promotional impact of television broadcast, on DVD sales and found it to be 
positive at the time of the broadcast and shortly afterward although they 7 did not measure the impact on overall future 

sales. Nor do they examine the impact of television on the entire DVD market (there is ample evidence that the 
existence of television caused a dramatic decline in overall movie revenues, as found in Liebowilz 2004). Movie 
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observe that television stations pay positive prices tor the rights to broadcast movies, and not vice- 
versa . 6 If there were a similar market for rights to broadcast music over radio we would know the 
impact of radio play by direct observation — we could examine whether and how much broadcasters 
might pay sound recording owners for broadcast rights. But there is no such market to turn to for such 
observation. 


Is there a possibility that at a market based level the majority of the payments could go from 
radio stations to record companies for the right to broadcast recordings? The results below, where the 
overall impact of radio play on sound recordings is found to be negative, suggests that such a possibility 
is real. The currently known payments by sound recording owners to broadcasters might turn out to be 
similar to slotting fees paid by manufacturers which are common but do not overturn the fact that net 
monies flow from retailer to manufacturer and not the other way around.’ 

This issue will take on increasing importance in the near future due to a new generation of digital 
radio receivers — terrestrial, satellite, and Internet based — that are capable of making an d storing copies 
of sound recordings. These receivers alter the typical “streaming’' nature of radio, which has historically 
broadcast songs whose only trace remained in the memory of the listener. The new receivers allow 
users to automatically record digital songs, providing unlimited playback at the discretion of the user. 
This technology seems likely to exacerbate any negative impact on record sales from radio play, 
increasing (or making positive) the market price for the right to broadcast particular sound recordings. 


producers seem to believe dial television broadcasts will cannibalize sales and it is hard to imagine dial diis belief is not 
correct. 

6 In contrast to record companies, movie owners are able to strictly control whether the station can broadcast the movie, 
when they can broadcast it, and for what price. Providing geographic exclusivity in these rights to single stations is 
common. Analyzing the historical reasons for this different set of rights granted to movie owners versus sound 
recording owners is beyond the scope of this paper, but several possibilities conic to mind: 1) tiicrc was no copyright on 
sound recordings until 1971 so dierc was no right dial could be sold and llic current situation can be considered a form 
of grand fathering; 2) the belief that radio was beneficial to sound recording sales implied a zero or negative price; or 3) 
sound recording firms had less political power vis-a-vis radio broadcasters than did movie owners relative to television 
broadcasters and thus the sound recording owners were unable to secure for themselves the same set of rights as movie 
producers. 

For more information about slotting fees see Klein and Wright (2007). 


4 



Ill 


There have already been several recent skirmishes between the sound recording and broadcast 
industries and we can expect more friction as these technologies mature. 8 This would seem, therefore, 
to be a propitious time to examine the nature of this interaction of radio on sound recordings. 

I. A Brief History of Radio and Sound Recording 

Radio and sound recordings have largely grown up together, with both industries reaching 
commercial viability early in the 20 th century, although sound recordings came first. Thomas Edison is 
credited widi creating the first sound recording in 1877 with a tinfoil recording process. Tinfoil was 
soon replaced with wax cylinders, leading to a long-forgotten standards battle between cylinders and 
disks (the disk system, known as the gramophone was developed by Emile Berliner). Just as VTTS came 
later but nevertheless won its battle with Beta, disks came later but eventually won the day. 

The first commercial American radio stations went on the air in late 1920. Numerous stations 
were borne in die next few years and by 1923 die number of stations was over 500, which remained the 
approximate number for the next fifteen years (Hazlett 1997)." Tn 1926 the penetration rate of radio 
was approximately 20%. 10 In those days both radio and sound recordings were more the provenance of 
the middle and upper classes than the lower class and the overall penetration rate of radio most likely 
s eve rel y u nd e res ti mates th e pe n etratio n rate o f rad io in sound r ec o rd i ng h ous eh o 1 d s . 

The market for sound recordings was surprisingly mature by the time of radio’s entrance. For 
exam pi e, a magaz i n e d evote d to th e s oun d r eco rd i ng i n dus try (Tal k i ng Mach i ne W o rl d) was e stabl i sh e d 
in 1905 and by 1920 monthly issues were averaging 200 pages. 11 Sound recording sales in 1921 were 

8 1 include satellite radio as a species of radio broadcast in this paragraph. An example of this friction can be found in 
the Washington Post, “Music Labels Sue XM Over Recording Device” Annys Shin, May 17, 2006; Page D01 at 
htlp :/ Av w w . was h ington pos i.. coin/ wp -dv i Vco nl en l/ariicl e/2006/0 5 i 1 6/ AR 2 0060 5 1 60 1 826 . him 1 

9 Reported in Figure 1 in Thomas Hazlett, “Physical Scarcity’, Rent Seeking, and the First. Amendment” Columbia Law 
Review , Vol. 97: 905-944. Hazlett’s data are taken from Bureau of the Census. 

10 See Licbowitz (2004). 

11 See blip : II ww w . garlic. cQinMgracy k/lmw . h bn . 
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more than SI. 1 billion, measured in 2004 dollars, and the population was only slightly more than one 
third of the current population. 12 To put this value in perspective, constant dollar sales revenue per 
capita was actually slightly higher in 1920 than in 1950. An overview of the current music market that 
also touches on several of the issues raised in this paper can be found in Connolly and Krueger (2006). 

Liebowitz (2004) examined the historical relationship between record sales and radio play for two 
periods: the introduction of radio in the US in the 1920s and the introduction of commercial radio in 
Britain in the latter decades of the 20 th century. In the first instance record sales fell dramatically after 
the introduction of radio, and in the second case there was no evidence of a positive relationship 
between increased radio play of popular music and record sales. The current paper is an attempt to 
more directly and more precisely measure the current relationship between radio play and sound 
recordings. 

II. The Possible Relationships between Radio and Sound Recordings 

Tt is often claimed that radio has a beneficial impact on sound recording sales. While it is 
incontrovertible that radio can direct demand to particular songs that receive heavy airplay, the impact 
on individual songs is quite distinct from the impact on the entire industry, although this distinction has 
n ot b e en ge n e ral ly recogn i z e d . 

The particular details of the overall impact of radio depend on two competing factors. On the 
one hand, radio allows users to experience new 7 songs that they may not have previously heard. If this 
were the primary use of radio by listeners then radio could increase overall record sales. On the other 
hand, the time spent listening to radio is also capable of being a substitute for the time spent listening 
to prerecorded music. To the extent that broadcast radio is such a substitute, radio would be expected 

12 This number conics from correspondence with die Recording Industry Association of America (RIAA) as reported in 
Liebowitz (2004). 
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to harm overall record sales. Radio is capable of delivering both impacts and the relative strength of 
each would determine the overall impact. 

A. What can we learn from statistics on music listening? 

The bare statistics on time spent listening to various technological sources of music are 
informative in and of themselves. The average American spent five limes as much time listening to 
radio per day than listening to traditional sound recordings in 2003, according to the US Statistical 
abstract. 13 These time-usage values seem incompatible with a. hypothesis that radio is used primarily as a 
means to learn about new music for later purchase, since it would appear infeasible that consumers 
spend so much more rime searching for new music then they spend in the ultimate act of music 
consumption. These statistics imply that radio is being used largely for its own consumption value. 

Certainly, this line of thinking doesn’t prove that time spent listening to radio is too long to be 
pure search, but it illustrates the great likelihood that much and probably most radio listening is a form 
of consuming music, and if so, radio is likely to be a substitute for the listening to and the purchasing of 
sound recordings. Understanding the nature of that substitution depends on understanding the nature 
of music consumption. 

B. Music Consumption 

Listening to music is a favorite activity for many individuals. The particular forms of 
consumption are varied, however, and include attending live performances, listening to CDs (or other 
sound recording mediums), or listening to radio and television broadcasts. Our focus is on the two 
major sources of music consumption — broadcast radio and sound recordings. These two music sources 

' ’ Radio (including satellite) is listed at 2.75 houis per day and sound recordings at .5 hours per day. See Table 1116 
“Media Usage and Consumer Spending for 20037 The ratio was closer to 3:1 in 1999. before file-sharing began. 
Available at hup://vv w vv .census. gov/c om pendia/siaiab/iabjes/Ods 1 1 16.xls . 
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satisfy the music listening craving in different ways and each has certain advantages relative to the 
other. 

Sound recordings provide the highest audio quality and also allow particular songs and 
performances to be ideally matched to an individual’s tastes. Broadcast radio, besides suffering from 
lower audio quality and less perfectly matched music, also suffers from numerous minutes of 
ad v e rtis i ng. N e v e rth el es s , rad i o ha s s o m e ad v an tage s o vers ou nd reco rd i ngs — d i s k jockey pa tte r (wh ich 
many consumers apparently enjoy); broad playlists which allow the consumer to sit back and let 
someone else decide what to play (which is presumably more useful than a pure randomizer switch 
since otherwise radio would just use such a. switch); and a much lower price since radio is free whereas 
the legal consumption of sound recordings requires that they be purchased. 

These different characteristics provide different strengths for these two sources in catering to the 
music listening desires of consumers. We can think of two extremes in a continuum of music listening 
experiences. On the one hand, an individual might wish to listen to a specific recorded performance or 
set of performances, which we can refer to as “specific” music consumption. Alternatively 7 , an 
individual might wish to listen to a random selection of performances from a large library of 
performances (most likely from a particular genre) which we can refer to as generic or nonspecific 
music consumption. The two types of listening, which are themselves somewhat substitutable, imply 7 
d i ffe re n t b eha vi o r towa rd rad i o and s ou n d re co rd i ngs . 

If specific music consumption is desired the individual will need to access the specific sound 
recordings of interest, either from his personal collection, those of acquaintances, or more general 
libraries. Once these sound recordings arc in the individual’s possession, he can easily and quickly listen 
to the songs in which he is most interested. Radio, by 7 way 7 of comparison, is not an efficient technology 7 
for accessing specific songs. Since a song is considered to be in heavy rotation if it is played twice a day. 
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ail individual would need to spend an inordinate amount of time listening to radio before even one 
desired song was played, to say nothing of a larger collection of songs (note that this is somewhat less 
tme for satellite radio which sometimes has a station devoted to songs from but a single artist, e.g., the 
Elvis Presley or Bruce Springsteen stations on Sirius Satellite Radio). 

Non-specific music consumption is another matter entirely. Radio is particularly good at catering 
to this desire, with its playlists and large libraries. Individuals can use their personal libraries to also 
provide a form of non-specific listening, perhaps by telling their CD or MP3 player to randomize the 
play of songs, or else choosing the music to listen to in a somewhat haphazard manner. Because sound 
recordings are not free, the music libraries ot individuals are usually quite limited in comparison to that 
of radio stations. The disadvantages of radio are its lower audio quality and the fact that its collection of 
music is not as closely tailored to the tastes of individual listeners as their own libraries arc likely to be. 
Nevertheless, the relative usage statistics reported above indicate that die disadvantages of radio are 
overwhelmed by its advantages for a great majority of individuals. 

Note that radio and sound recording are substitutes for non-specific music consumption whereas 
specific music consumption should be dominated by the use of sound recordings. More importantly, 
radio broadcasts arc clearly a substitute for sound recordings in the case of non-specific music 
consumption but may well be a complement for sound recordings in the specific music consumption 
category. This latter result is due to the tact that radio can provide information and therefore influence 
which specific sound recordings arc purchased. 

This dichotomy between the impact of radio in specific versus non-specific uses of radio 
broadcasts leads to the potential fallacy of composition. By focusing on the ability' of radio to rearrange 
the position of songs in an individuals ranking of ‘favorites’ the analyst would only measure die positive 
impact of radio on sales of specific songs without capturing the true market impact. 
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Because radio and sound recordings compete for non-specific music uses, radio usage will have 
negative impacts on the sales of sound recordings for non-specific music uses, which appears to be by 
far the larger of the two uses. Tn the much smaller category of specific music use, radio will clearly 
influence the selection of sound recordings and may even increase the number of sound recordings 
sold. By focusing on the latter interaction of these music sources to the exclusion of the former 
interaction, previous discussion have ignored the potentially negative impact of radio on sound 
reco rd i ng s al e s . We tu rn now to an e m p i ri cal i nve stigati o n of th e o ve rail r el ati o n sh i p . 

III. Data 

Tn order to perform our analysis we need to merge three data sets together: Arbitron data on 
radio, Nielsen SoundScan data on record sales, and US Census data for market demographics. 

The .Arbitron radio data are based upon diaries filled out by respondents, similar to Nielsen 
television diaries. The data are produced several times a year and currently are found in digital form. We 
were provided access to their data for 1998 and 2003. Arbitron classifies stations by type and also 
aggregates groups of stations into approximately 275 (269 and 278 in 1998 and 2003 respectively) 
Metropolitan Survey Areas (known as Metro Areas) based on the areas in which they broadcast. Some 
rural residents are left out of the surveys. Arbitron data include information on the average time spent 
listening to radio in its Metro Areas as well as data on the share and genre of each radio station in an 
area, allowing a calculation to be performed separating the audiences for music radio and talk radio. 14 

Nielsen SoundScan sells data on record sales (full length albums) by geographic area, genre, and 
by year. Sales data come mainly from bar code scanners at retail outlets. Online sales arc included in 
these numbers, with customer locations mapped to shipping addresses for physical units or credit card 

14 In 1998 the radio genres which we classified as ‘talk’ w'ere: New-s, Religion. Sports and Talk. In 2003 the genres had 
multiplied and changed, and wc classified as talk: All News, All Sports, Educational, News Talk Information, Spanish 
News/Talk, Sports, Talk/Personality, and Religious. Note dial Gospel, aldiougli religious, is classified as music. 
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locations tor digital downloads. As a factual matter, digital downloads played virtually no role in the 
analysis since they were a trivial component of the market even as late as 2003. Xiclscn aggregates sales 
by Designated Market Areas (DMAs) of which there are 210 in the US and everyone in the United 
States is included in a DMA. We purchased data, for the largest 100 largest DAT As which includes 
approximately 83% of the total population. As we will see below, smaller DMAs provide less reliable 
data. 

The US Census, as part of it Current Population Survey (CPS) undertaken for the Bureau of 
Labor Statistics, conducts irregular surveys on Internet and Computer use. We use these Census 
surveys since we wish to control for the important impact of file- sharing on record sales. There was a 
survey in December of 1998 and ati other in October of 2003 and these are the two used in the 
analysis. 15 The surveys provide information on demographic variables such as average household 
income, age distribution by area, minority share of population, breakdown by gender, internet use, type 
of internet connection, as well as a host of other variables not used in the analysis. The geographic areas 
used in the Census arc known as Metropolitan Statistical Areas (MS As) and there arc 241 of these areas 
in our data. As is the case with Arbitron Metro Areas, these MSAs do not include rural residents. 16 
Census data are based on responses from individuals to survey' questions. The size of the census survey 
sample (approximately 130,000 nationally) in small MSAs is sometimes insufficient to provide accurate 
estimates for various demographic data. We try' to take account of this problem in the analysis. Arbitron 
Metro Areas normally' correspond to Census AlSAs although they are not identical to them. 1. 


Ir> The control for file-sharing requires that the start date occur prior to file-sharing (1999) and that only one other year 
be used. For details see Licbowitz (2006). 

16 The Census Data also include PMSAs (primary metropolitan statistical areas) and CMS As (consolidated metropolitan 
statistical areas) which are entire or parts of more heavily populated MSAs. 

Arbitron states: “Arbitron Metros generally correspond to the Metropolitan Statistical Areas (MSAs, PMSAs, 
CMS As) defined by the U.S. Government’s Office of Management and Budget. They are subject to exceptions dictated 
by historical industry' usage and other marketing considerations as determined by Arbitron.” See page 8.2 of Arbitron 
Radio Market Report Reference Guide, 2002. 
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Combining these data sets is not a trivial task. Since Nielsen DMAs arc the largest areas and 
represent larger populations than Census MS As or Arbitron Metro Areas (even when they all have the 
same name) we aggregated the MS As and Metro Areas to match the Nielsen DAT As. This often 
required adding several MS As (or Metro Areas) together to approximate the DMA. Arbitron provides a 
guide to link its Metro areas to the Nielsen DMAs, although the resulting matches arc sometimes tar 
from perfect. Ala telling the Census MS As to the Nielsen DMAs was based upon examining Nielsen 
DMA maps (which show the counties belonging to a DMA) and determining which DMA an MSA 
belonged to based on the county containing the MSA. 

The ‘matched 5 Metro Areas and Census MS As sometimes contained only a small portion ot the 
DMA population, particularly tor the DMAs with smaller populations and more rural characteristics. 
This is because rural households in DMAs are often excluded from Metro Areas and MS As. For diat 
reason we constructed a variable, “Coverage”, which measures the portion of die DMA population 
replicated by the aggregated MS As or Metro Areas. 18 When Coverage falls to a low level it is possible 
that the Census or Arbitron variables, based as they arc on MS As which make up only a small 
percentage of die DMA population, will not properly reflect the actual population characteristics in the 
DATA. In the analysis that follows the sample will sometimes be restricted to observations where the 
Coverage is greater than 60% or 75%, in order to eliminate the influence of potentially misleading 
measurements. 

Although the data from Nielsen Sounds can cover 100 DMAs, one DMA could not be matched 
with any census iMSAs and was dropped from the analysis, further, missing data for radio listeners hip 


1R Coverage ratios were calculated for each DMA for both Arbitron and Census data and the lowest ratio for either 
Arbitron or Census data is used for each DMA. One difficulty in constnicting these ratios was that Nielsen populations 
were based on individuals over the age of 2 whereas Arbitron populations were based on individuals over die age of 12. 
This required dial we used Arbitron listed DMA populations when calculating the Arbitron coverage ratios. 
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removed another three or four DMAs, depending on year and whether radio was measured as total 
radio audience or music radio audience. 


| Table 1:2003 Values I 

Variable 

Obs 

Mean 

Std. Dev. 

Min 

Max 

pop wcightcc 

Rural 

College Degree 

99 

0.204 

0.051 

0.087 

0.345 

0.216 

0.139 

Coverage 

99 

0.683 

0.206 

0.203 

0.977 

0.828 


DMA Population (00,000) 

99 

23.505 

27.275 

6.308 

194.212 

54.835 


Household Income (000) 

99 

47.966 

8.986 

20.380 

75.895 

50.540 

38.255 

Males 

99 

0.480 

0.023 

0.400 

0.520 

0.482 

0.484 

Minority 

95 

0.220 

0.138 

0.024 

0.665 

0.269 

0.293 

Number Radio Stations 

95 

22.017 

4.991 

12.287 

38.109 

25.304 


Old (55+) 

99 

0.227 

0.054 

0.130 

0.410 

0.215 

0.250 

Share Internet 

99 

0.613 

0.071 

0.440 

0.740 

0.621 

0.545 

Radio Usage (hrs/day) 

96 

2.71 1 

0.161 

2.371 

3.233 

2.769 


Music Radio Usage 

96 

2.298 

0.190 

1.861 

2.976 

2.293 


Talk Radio Usage 

95 

0.417 

0.138 

0.190 

0.750 

0.476 


Record Sales per capita 

99 

2.321 

0.440 

1 .499 

3.879 

2.445 

1.837 

Calculated Weights 

99 

651.593 

545.538 

17.108 

2664.062 



Young (12-29) 

99 

0.303 

0.044 

0.200 

0.410 

0.306 

0.288 

| 98-2003 | 



Change in Variable 

Obs 

Mean 

Std. Dev. 

Min 

Max 



College Degree 

99 

0.018 

0.040 

-0.114 

0.208 



DMA Population (00000) 

99 

1.643 

2.361 

-0.559 

13.845 



Household Income (000) 

99 

8.523 

7.087 

-6.660 

26.901 



Males 

99 

0.001 

0.035 

-0.137 

0.143 



Minority 

93 

0.019 

0.054 

-0.115 

0.186 



Number Radio Stations 

96 

2.172 

7.311 

-11.404 

65.000 



Old (55+) 

99 

0.011 

0.047 

-0.120 

0.191 



Radio Usage 

95 

-0.294 

0.104 

-0.600 

-0.050 



Music Radio Usage 

95 

-0.323 

0.123 

-0.623 

-0.036 



Talk Radio Usage 

95 

0.029 

0.092 

-0.227 

0,351 



Record Sales per capita 

99 

-0.577 

0.695 

-3.484 

1.049 



Share Internet 

99 

0.310 

0.058 

0.120 

0.466 



Young (12-29) 

99 

0.001 

0.045 

-0.110 

0.140 




Table 1 presents summary statistics tor 2003 and tor die change trom 1998 to 2003, allowing die 
reader to infer the 1998 statistics if desired. A person in the average DMA spent 2.3 hours per day 


listening to music radio and 2.71 hours a day listening to all radio. Sales of full length sound recording 
albums averaged 2.32 per person per year across DMAs, somewhat less than the average weighted by 
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population. The combined coverage ratio in the average DMA was 68.3% and the DMA with the 
lowest values was about 20%, which would be a cause for concern if these observations were accorded 
much weight in the analyses. The national (weighted) coverage ratio was a. more reassuring 82.8%, 
however. Small cities tend to have lower coverage ratios (the correlation between DMA size and 
coverage is .44). 

As mentioned, the population of the top 100 DMAs represents about 83% of the national 
population. The MSA (Metro Area) population matched to the DMAs covers about 87% (79%) of the 
DMA population, so that in total our sample covers about 72% (66%) of the US population. How docs 
the population left out of MSAs compare to the included population? Being more rural, the left out 
population would be expected to be poorer, have lower Internet usage, and lower education. This 
expectation is confirmed in die rightmost column of Table 1 where we see diat left out individuals have 
lower Internet use, a smaller share of college degrees, lower incomes, and lower per capita record smiles 
than the included population. 

TV. Estimation 

Our goal is to determine the impact of radio play on record sales. Our null hypothesis will be that 
rad i o i nc reas e s reco rd sales since that co n cl us i o n seems to have b e e n a cce p ted by al mo st eve ryo n e . All 
of our variables are measured as the per capita value in a city. The dependent variable will be record 
sales per capita. The key independent variable will be the average time spent listening to music radio. 
Demographic variables that arc likely to influence record sales include income, Internet use, possession 
of college degree, relative size of age groups (over 55 and 12 through 29), and minority population 
(black and Hispanic). 
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Wc have data for 1998 and 2003. Having data for more than one year allows panel methods to he 
used and this will be our preferred methodology. The appendix present results from the single -year 
cross section regressions which provide similar results. 

A. Radio Play and Record Sales 

Table 2 presents results from running regressions using first differences. By taking first 
differences wc control for underlying differences in the populations and circumstances of cities tliat do 
not change over this period and for which we do not have controls, in a manner identical to a fixed 
effects model. 

The ta b 1 e includes regres s i o n res ul ts o v e r th e fu 1 1 1 9 98 -20 (.) 3 i nte rv al w h e re al 1 th e v aria b 1 es are i n 
first differences, except for the measurement of Internet usage which will be explained shortly. The 
dependent variable is the change in albums sold per capita. The various specifications in Table 2 differ 
from one another as we stratify the observations by coverage ratio and population in order to remove 
from the analysis observations likely to be less precisely measured. 

The first column includes the full sample although these results are most vulnerable to poor 
measurements and arc included more for the sake of completeness than for any information revealed. 
The second column weights each observation by a combination of population and coverage, so that 
larger cities are more heavily weighted and cities with greater coverage are more heavily weighted, with 
the weighting constructed to give approximately equal impact to population and coverage. 19 The 
purpose of this weighting was to reduce the impact of observations with likely mismeasurement due to 
low coverage or possible imprecision in the Census numbers due to the sample size being too small to 
provide reliable statistics. The weighting here is quite severe, with the variation from the highest to 
lowest weight on the order of over one hundred to one (as can be seen in Table 1). The next two 

19 The weighting was constructed taking the product of die squared coverage and die square root of die population. 
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columns eliminate observations (giving them a zero weight) when the coverage is less than either 60% 
or 75%. These cutoffs were chosen as fairly natural indicators of good if not great coverage and more 
demanding cutoffs would have lowered the number of observations further than deemed prudent, 
although we will explore the impact of choosing different cutoffs later in the paper. Columns 5 and 6 
add in a cutoff for population as well as coverage. 


| Tab le 2 : F irst D ifferences Regression on Chan 

ge in Album Sales ! 

Change in 

Full 

Sample 

Pop & 
Cov Wgt 

Coverage 

>.6 

Coverage 

>.75 

Cov >.6; 
pop>.6M 

Cov >.75; 
pop>.6M 

Daily Per Capita Music 
Radio (Hours) 

-0.0745 

-0.7903 

-0.7507 

-1.1817 

-0.6049 

-0.7767 

(0.462) 

( 0 . 076 ) 

(0.169) 

(0.126) 

( 0 . 067 ) 

( 0 . 056 ) 

Average Household 
Income (000s) 

0.0087 

0.0227 

0.0299 

0.0368 

0.0148 

0.0220 

(0.362) 

( 0 . 025 ) 

( 0 . 047 ) 

( 0 . 086 ) 

(0.118) 

( 0 . 034 ) 

2003 Internet Access 

-1.5582 

-2.7630 

-3.4950 

-4.5426 

-2.7686 

-2.5656 

(0.185) 

( 0 . 012 ) 

( 0 . 043 ) 

( 0 . 062 ) 

( 0 . 003 ) 

( 0 . 014 ) 

BA Degree or above 

3.1199 

4.0142 

6.2029 

9.0215 

-3.2295 

0.3713 

(0.162) 

(0.172) 

( 0 . 081 ) 

( 0 . 080 ) 

(0.188) 

(0.863) 

Share 12-29 

5.3332 

5.2812 

9.0277 

8.2210 

0.6868 

0.8054 

( 0 . 077 ) 

( 0 . 094 ) 

( 0 . 022 ) 

(0.108) 

(0.792) 

(0.676) 

Share Males 

-0.8486 

-2.4070 

-4.6742 

-4.9393 

1.1555 

-0.4517 

(0.721) 

(0.329) 

(0.1 SO) 

(0.196) 

(0.452) 

(0.774) 

Share 55+ 

1.3197 

1.1857 

4.9417 

1.0563 

-0.5910 

-1.2845 

(0.568) 

(0.581) 

(0.144) 

(0.784) 

(0.775) 

(0.413) 

Share Minority 

-1.0790 

-0.2796 

0.4427 

-0.9315 

0.6420 

-0.4186 

(0.475) 

(0.844) 

(0.806) 

(0.700) 

(0.675) 

(0.744) 

DMA Population (%) 

-0.3810 

-0.3324 

-0.4518 

0.0504 

-0.8576 

-0.4557 

(0.684) 

(0.668) 

(0.663) 

(0.973) 

(0.154) 

(0.428) 

Constant 

0.2827 

0.6820 

0.9922 

1.4393 

1.0931 

0.7715 

(0.719) 

(0.308) 

(0.342) 

(0.326) 

( 0 . 050 ) 

(0.145) 

Observations 

90 

90 

61 

41 

53 

36 

R-squaicd 

0.14 

0.20 

0.33 

0.37 

0.25 

0.36 

Robust p values in parentheses; p value for music radio is for one tail test; bold is sig at 10% 
level; bold underlined at 5%. bold double underline 1% 


Our primary interest is in the coefficients on music radio use. The coefficients are always negative 
and (excluding the full sample) imply that radio play causes a substantial decrease in the sales of CDs. 
The coefficients arc generally at or near the border of statistical significance if we include 10% as a 
cutoff. The average coefficient (excluding the full sample) is -.82 but we will round this value down to 
-.75 in the illustrations below because when the impact of outliers is reduced the average coefficient 
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falls to -.68. -° This economic significance of these coefficients tells us that a one-hour increase in usage 
of music radio, which is somewhat less than one half of the average value, would lead to a decline of 
.75 sound recordings. Although the confidence intervals around these coefficients are wider than we 
m igh t like, th e implied i m pact of rad io i n d i cate s an i m p o rta nt eco n o m ic imp act o f ra d io pi ay o n reco rd 
sales since the yearly per capita purchases of sound recordings is about 2.7 over the five year interval. If 
this coefficient could be applied to the entire range of radio usage, and we wall have more to say about 
this below, the decline in record sales would be very? large relative to actual sales. These results are 
certainly strongly contrary to the normal expectation of a strongly positive impact of radio play on 
record sales. 

Income is always positive, as expected, and usually significant. An increase in household income 
of $10,000 would lift sound recording sales by approximately 7 .25 units. DMA population has no clear 
impact on sales. 

The internet variable requires some additional explanation, hi die period from 1998 until 2003 
file -sharing arose from no tiling to become a very? popular activity?. Liebowitz (2006a) demonstrates that 
a correct specification for a regression measuring the impact of file-sharing, if file -sharing was zero in 
the beginning period, would be to use the level of Internet use in the later period in an otherwise first 
differenced regressions. As was the case in that paper, the Internet variable in Table 2 indicates a very 
strong negative impact of tile sharing on record sales, which is consistent with most other studies of the 
subject (sec for example, Liebowitz 2006, Rob and Waldfogcl 2006, and Zcntncr 2006). The impact of 
file -sharing is less than this coefficient, however, because internet usage itself can be something of a 


211 1 used the built, in RREG Stata routine to determine whether weakening the impact of influential observations would 
change the results. Although the coefficients were slightly lower, the average p values were slightly stronger (.08 versus 
.10). The RREG routine first eliminates observations with levels of Cook’s D that arc above 1 and then it iteratively 
lowers tlie weightings of observations with large absolute residuals, until a convergence threshold is reached. 
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substitute for listening to sound recordings as described in Licbowitz (2006a), which controls for this 
factor and concludes that file-sharing still has a large negative impact on record sales. 

The share of the population with college degrees appears to have a positive impact on record 
sales until small cities arc removed. It is also the case that when outliers arc made less influential this 
variable loses its strength. The minority and age group variables do not have much consistency. The 
coefficient on share of individuals aged 12-29 appears to have a positive impact on record sales, but as 
was the case with the college variable, the result goes away when small cities arc removed or when 
robustness checks (for outliers) arc performed. 


Table 3: Concise Regressors on Change in Album Sales 



Pop & 
Cov Wgt 

cov>.6 

cov>. 75 

cov >.6 
pop>.6M 

cov >.75 
pop>.6 
M 

Avg 



-1.2560 

-1.5237 

-0.6347 

-0.6931 

-0.9833 





tmm 



■wiksa 

mu 


BlIffl’ilB 



■ClllMJl 



(0.320) 


(0.097) 


mm 


BIHM 

-2.4070 


-2,7903 

KBE31 

E33J1 

It 

WIXIIlkM 

lUHUtil 


Observations 

95 

61 | 

era 

53 

□D 


R-squarcd 

0.076 

IgillW 

IHfcU 

0.147 



| Ro 

bust Regressions ) 

Daily Per Capita Music 
Radio (Hours) 






UglBMI 





(0.055) 


Average Household 
Income (000s) 


MMfcl 

WfltM 


0.0187 

iUHMfcftl 




KX!B1 

■UKlMll 


2003 Internet Access 



H 





IMMiUl 

KlXlIkll 

■tram 

itumui 


Ob sensations 


61 

41 


36 


R-squared 


0.163 

0.169 

| 0.205 | 

0.232 

1 1 


Robust p values in parentheses; p value Tor music radio is for one tail lest; bold is si g at 
10% level; bold underlined at 5%, bold double underline 1%; Constant tenn not shown. 


Due to the relatively small number of observations it is important to try to maximize the 
e ffi c i e ncy o f th e e sti mates . T o th is end the regre s s io ns w e re reru n u sing o n 1 y th e v ariab 1 es th at a p pea r 
to actually have consistent and significant impacts — music radio use, Internet use, and income. The 
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results arc found in Table 3. The top half of that table provides the first differenced OLS regression 
coefficients. The general results arc similar but generally stronger than in Table 2. The coefficient on 
music radio is somewhat larger, averaging -.98 with an average p value slightly below .06. The bottom 
half of the table provides the results from the robust regressions using Stata’s RRT.G routine to weaken 
the impact of influential observations. 21 With these regressions the music radio coefficient is about the 
same as in Table 2 but the confidence interval is narrower/" 

B. The Nature of the Substitution 

We have found that, contrary to received wisdom, increases in time spent listening to music radio 
do not increase the purchase of sound recordings but instead appear to decrease die sale of sound 
recordings by an economically large amount. There are two possible explanations for a negative impact. 
One explanation might be that the time spent listening to radio is time that is taken away from other 
general entertainment activities and that listening to sound recordings is just one of these activities. The 
other explanation, which is die one that has been put forward in this paper, is that listening to music 
radio is a substitute for non-specific music listening that might otherwise have used sound recordings. 

fortunately, it is fairly easy to test between these two possibilities. Not only do we have a 
measure of time spent listening to music radio but we also have a. measurement of the time spent 
listening to talk radio. If the former hypothesis were true, talk radio would have the same impact on 
record sales as docs music radio since time would be the key clement of substitution and an hour of 
talk radio takes as much time as an hour of music radio. If the latter hypothesis w T ere true music radio 
w o ul d h a.v e a mo re p owe rful 1 y n egati v e i m pact o n s o un d reco rd i ng s al e s than w oul d tal k rad i o . 


21 Stata’s RREG routine doesn’t allow weighted regressions so the first column is blank. 

22 Although the robust regressions were not shown for Table 2 , the average coefficient was .684 and die average p value 
was .079 
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Tabic 4 presents the partial (income and Internet coefficients arc not shown) results of concise 
regressions which include both talk and music radio in regressions otherwise identical to Table 3. The 
coefficients on talk radio, although generally positive, have large confidence intervals. Certainly, talk 
radio does not appear to have the same impact or sign as music radio. 


Table 4: Concise Regression with two ty pes of Radio Station 



Pop & 
Cov Wgt 

cov>.6 

cov>75 

cov >6 
pop>. 6M 

cov >.75 
pop>.6 

M 

Avg 

Daily Per Capita Music 



-0.4070 

-0.8487 



Radio (Hours) 







Daily Per Capita Talk 







Radio (Hours) 



BMW 

MMEM 

HSUi! 

m 

Obsc rvations 

r^rn 

1 1 

1 41 

53 

36 


R-squarcd 

■iXiLH 



0.16 

0.29 


Test for Equality of 

(0.182) 

(0.266) 

(0.120) 

(0.437) 

(0.036) 


coefficients (p-val) 







1 Coefficients for Income and File-sharing Proxy not shown; Robust p 

values in 



parentheses; p value for music radio is for one tail test; bold is sig at 10% level; bold 
underlined at 5%, bold double underline 1% 


Because the confidence interval around talk radio is so wide we can only reject equivalence of the 
two coefficients for one regression specification; the other specifications have p -values ranging from 
.12 to .44 when the equivalence of the coefficients are tested. Nevertheless, the impact of talk radio 
certainly appears to be different than music radio and in a manner consistent with expectations. Our 
conclusion, therefore, is that music radio is a direct substitute for sound recordings independent of the 
time taken listening to radio. This is really not much of a surprise. 


V. Further Checks 

A. Outliers and Cutoffs 


One possible issue is the impact of outliers. In all instances, beyond those mentioned in the text, 
the robust regression technique built into Stata. were examined and the results were in close agreement 


20 















127 


with those presented in the text. The DfBetas for the radio coefficient were also examined and there is 
no evidence that the results presented arc due to a small number of influential observations. 


It is also possible that the cutoff points chosen may have inadvertently impacted the results 
relative to other possible cutoff values. Examining other cutoff values (based on the concise regression 
specification), as shown in Table 5, reveals that the cutoff values chosen did not lead to unusual results. 
[Note that as some cutoff values change the number of included observations may not change.] An 
examination of p -values, found in the bottom half of Table 5, also reveals that the chosen cutoff points 
in the main text do not provide unusual results. 


Table 5: Music Radio Coefficients (and p-values) for Different Cutoff Values 

J op \ Cov 

0.5 


0.6 


0.7 


0.8 

Average 

none 



■ESiH 






SBnimnM 









HiMiW 









KtTiItW 


















MiMMfflStt 













MIME* 


iMium 


-1.00921 


J op \ Cov 

0.5 


0.6 


0.7 


0.8 


none 

Wiliam 

IliliMiidl 





FMiMtffl 


«i:m 

(0.1140) 

(0.1020) 





rmm 

FMMtffl 

'AIilililiM 

(0.1120) 

(0.1020) 

IMfttMl 





KiWAMI 

TAItlilililH 




muuiuaui 


[Miltkil 



WIIWUIIM 




muuiuaui 


[Miltkil 



mm 




IliSimi 


IMMU1 

ftrttoflldl 

KifiTAMl 

EE55S 




IEE3B1 

EB3SI 

IMit&Tffl 

KiWifAH 

KiIiW.-Hf 


B. Simultaneity 

f inally, another potential problem with the estimation is the possibility of simultaneity. We have 
examined the role of radio broadcasts on die sales of sound recordings. The argument might be made 
that the sales of sound recordings have an impact on radio listening just as radio has an impact on 


sound recorditig sales. After all, they are substitutes for each other when individuals want to listen to 


21 














128 


non-specific music. Could the amount of lime individuals spend listening to radio depend on the 
number of sound recordings that they purchase? 

Although a linkage is clearly possible, there arc reasons to doubt the importance of sound 
recording purchases on time spent listening to radio, hirst, the number of sound recordings available is 
the stock of owned recordings which is likely to be much larger than the flow of purchases, so the 
current flow might be at most only weakly related to the number of purchases unless the stock of older 
CDs depreciates rapidly over time. Second, for specific music consumption, sound recordings arc the 
much preferred solution and radio will not be much of a substitute. Sound recording purchases 
intended mainly for specific listening (which might be the main use of sound recording purchases) 
should not, therefore, impact time s pent listening to radio. 

Tt is also useful to consider factors that might change the number of sound recordings purchased 
and the impact on radio listening. One very important factor during this period is file -sharing, and to 
this we should add instances of non-Internet based sharing, such as ripping borrowed CDs. Although 
we have a variable for internet based file -sharing, it might not pick up all of the impact of borrowed or 
pirated music. If it did not, individuals would decrease their purchase of sound recordings and at the 
same time likely decrease their listening to radio since they can now have a very large free library of 
music to which they can listen. Tn this case, a. reduction in record sales would be associated with a 
d e c reas e i n rad i o 1 i ste n i ng, n ot an i nc reas e . 

Nevertheless, we can perform a test to determine whether there is evidence of simultaneity or 
not. The test is a form of Hausman specification test in which we regress radio music listening on a set 
of exogenous variables, calculate the residuals, and then include those residuals in the regression on 
record sales. In this case die exogenous variables include all die demographic variables used in the 
ab o v e regr e s s i o n s p 1 us , to r th e regres s i o n on ra d io m us ic 1 i sten i ng, c h anges i n b oth th e n um be r o f rad i o 
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stations and time spent listening to talk radio, each of which should he independent of the possible 
music -radio /sound-recording tradeoff. Table 6 reports the coefficients on the variable consisting of the 
first stage residuals for our various combinations of cutoff, which are insignificant with all cutoff 
values. 


Table 6: Coefficients of Residuals in Hausman Test 


Pop & 
Cov Wgt 

cov>.6 

cov>.75 

cov >.6 
pop>.6M 

cov >.75 
pop>.6 
M 

coefficient 

0.2619 

0.1648 

1.0382 

-0.7221 

0.2765 

p value 

(0.812) 

(0.928) 

(0.654) 

(0.539) 

(0.784) 


The conclusion that would be drawn from this is that there is no simultaneity problem to worry 
about Nevertheless, this test cannot be considered conclusive so we proceed to use instrumental 
variables in order to more fully expunge the possibility of simultaneity. We should keep in mind that 
because we have a fairly small sample sEe, instrumental variables, which provide biased and inefficient 
estimates, may not provide better estimates than OLS. 

Equation (1) represents the equation that we have been estimating with OLS up to this point. 
Equation (2) represents a structural equation explaining- music radio usage. The two new variables in 
this equation are the number of radio stations (Stations) and the amount of time that individuals spend 
listening to talk radio (RadioTalk). 

(1) Albums - a 0 +a, RadM +aJnc +a 3 BA + a.ffng -I- a s Afale + a 6 01d + a ? Tnt +a a Minority+a<,Pop 

(2) RadM — b 0 + b x Albums + b 2 Sta.tions +b 3 RadioTalk 

Listening to talk radio fulfills a very different taste than docs listening to sound recordings and 
should not be a substitute for listening to sound recordings, at least no more than any other activity that 
takes up time. Further, we have already seen that the time spent listening to talk radio does not impact 
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the number of albums sold. If talk radio is independent of album sales, it should he uncorr elated with 
the error term in the regression on Albums. 

Our other instrument is the average number of stations in a DMA, which is a construct based on 
the average number of stations found in Arbitron metro areas weighted by the populations of the 
metro areas in a DMA and as such doesn’t relate directly to any particular set of physical stations since 
a. single station can appear in more than one metro area. -13 We expect this count of stations to be 
independent of record sales except through its impact on the radio music-use variable. The number of 
stations is determined in part by regulations since radio stations need government permission to 
broadcast. The number of stations is likely to impact the variety of programming and might allow 
listeners to find programming closer to their tastes, impacting the time spent listening to music radio, 
but there does not appear to be any other mechanism by which the number of stations would impact 
the sales of albums. 


Our procedure will be to instrument for RadM in equation (1) with the fitted values of RadM 
from equation (3) that includes all the other exogenous variables that are found in equation (1) and the 
two instruments where XI. . .X8 is a vector representing variables 2-9 in equation (1). 


A'l 


(3) RadM = C„ + |c, c s 


+ CgStations +c 10 RadioTalk 


A'8 


The results of the second stage regression coefficients for radio music arc found in Table 7. As a 
byproduct of using instrumental variables, the standard errors on radio music are larger than is the case 


for OTS which can explain why the coefficient is more variable than when using OTS and in one 


2/> Not all stations in a metro area were counted. If a station was listed as having an audience rating (percentage of 
audience) of zero, it was excluded from the analysis. This is similar to Arbitron’ s listings which include stations only if 
they have a measurable presence, although they do not base it on ratings pomts but instead on audience size. 


24 



131 


instance is even positive. Nevertheless, the average coefficient is about the same as before (-.826) which 
further supports the view that there is no evidence that the OLS estimates arc impacted by simultaneity. 


| Table 7: Second stage IV estimates of change in sound recording sales | 


Pop & 
Cov Wgt 

Coverage 

>.60 

Coverage 

>.75 

Cov >6: 

pop>.6M 

Cov >75; 
pop>.6M 

radio music change in hours* 

-0.9375 

-0.9658 

-2.2727 

0.4015 

-0.6441 

p values (one tail) 

(0.177) 

(0.256) 


(0.301) 

msmm 

Sargan [non heteroskedastic- 
robustj Instrument validity; P- 
valuc 

0.4303 

0.4193 

0.4112 

0.7297 

0.659 

Hansen J Statistic on 
instalment validity [hctcro 
robust Sargan |; P-val 

0.2178 

0.1278 

0.1044 

0.5537 

0.4436 

Heteroskedastic robust [quasi - 
Hausman] exogeneity test; Chi- 
sq p value for RadM 

0.931 

0.7223 

0.5618 

0.2698 

0.9549 

Anderson Canon Corr 
Underidentication LR test; p 
value 

0.0000 

0.0000 

0.0001 

0.0008 

0.0004 

| Partial First Stage Results; Music Radio is dependent variable I 

station count change 

0.0025 

0.0025 

0.0023 

0.0022 

0.0024 


0.000 

0.000 

(0.001) 

(0.004) 

(0.002) 

radtalkchg 

-0.6657 

-0.5962 

-0.6768 

-0.5600 

-0.6778 


0.000 

0.000 

0.000 

0.000 

0,000 

Observations 

90 

61 

41 

53 

36 

R-squared 

0.537 

0.486 

0.642 

0.476 

0.626 

Robust p values in parentheses; *=instrumcntcd variable; bold is sig at 10% level; bold 
underlined at 5%, bold double underline 1% 


The Sargan test for instrumental validity implies that our instruments are likely to be valid and 
not related to the error term. The Hansen J Statistic, which differs from Sargan in that it is robust in the 
face of heteroskedasticity, provides a less sanguine answer to the same question although it too 
suggests, but more weakly, that the instruments are valid. A test similar to the simultaneity test reported 
in Table 6 but robust to heteroskedasticity leads to the same conclusion as before — there is no evidence 
that music radio is endogenous and thus no need for instrumental variables to begin with, finally, the 
Anderson canonical correlation likelihood ratio test tells us that the instruments identify the equation. 
The bottom of Table 7 provides some coefficients and other results from the first stage regressions 


25 










132 


where it is easy to see that the two variables used as instruments arc highly correlated with changes in 
music radio usage. 

We conclude that simultaneity is not a problem for the OLS results. 


C. Errors in Variables 

Although we have taken steps in our estimation to eliminate or weaken any impact of 
measurement error, one might argue that such errors cannot have been completely eliminated. Tt is well 
known that under classical errors -in-variables circumstances (which assumes the measurement error 
term is not correlated widi the true values of the variables) coefficients on all die rhs variables will be 
b i as ed and i n co n s i s te n t i f an y o f th e v ariab 1 es is m i s m ea s u re d . 


Ot course, our interest is centered on die coefficient for music radio listening. It there were only 
one explanatory variable in the regression the nature ot the bias due to the mismeasurement is much 
easier to determine since it would simply become the typical error-in- variables attenuation bias, where 
the coefficients are biased toward zero, for this reason die regressions were ream leaving out die odier 
rhs variables except music radio listening time. Table 8 shows that the results from these regressions are 
very similar to those obtained from the complete regression. Under standard EIV assumption we can 
conclude that measurement errors arc likely to lower our estimates of the impact of music radio. 


Tabic 8: Regression with Radio Music Use as Sole Independent Variable 



Pop & 
Cov Wgt 

Coverage 

>.6 

Coverage 

>75 

Cov >.6; 
pop>. 6M 

Cov >.75; 
pop>.6M 

Average 

Music Radio Sole 
Variable 

-0.7505 

-1.0323 

-1.1118 

-0.3877 

-0.4976 

-0.7560 

(0.113) 

(0.143) 

(0.200) 

(0.157) 

(0.073) 

-0.1369 

Observations 

95 

61 

41 

53 

36 


R-squarcd 

0.024 

0.024 

0.031 

0.013 

0.043 


Tn Full 

Regression from 

-0.7903 

-0.7507 

-1.1817 

-0.6049 

-0.7767 

-0.8209 

(0.076) 

(0.169) 

(0.126) 

(0.067) 

(0.056) 

-0.0985 


Robust p values in parentheses; p value for music radio is for one tail test; bold is sig 
at 10% level; bold underlined at 5%, bold double underline 1% 
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If the true coefficient were larger than the measured coefficient would not alter our analysis since 
it would merely strengthens the conclusions already drawn. 

A solution often proposed for errors -in- variables is to use instrumental variables. Although we 
have performed such as examination above, there arc difficulties with using it as a salve for the errors - 
in -variables problem beyond the difficulties mentioned for issues of simultaneity. Among those 
difficulties is the fact that most potential instruments (including the ones chosen) will suffer from the 
same errors -in -variable problems as the variables used in the OLS results unless instruments could be 
found that were based on DMA level data as opposed to constructed from die MSA level data, which 
we have not been able to do. 

VI. Gauging the Overall Impact of Radio 

We have found that radio use lowers sales of sound recordings. Because we have only a limited 
range of observations to work widi the regression results diat we have found could be compatible widi 
other scenarios that might allow for overall positive impact of radio play on record sales. For example, 
radio at first might have a positive informational aspect on sales, which then turns negative when 
greater radio use becomes a substitute for listening to CDs. In this ease the overall impact of radio 
could be positive or negative in spite of our negative findings. Assume, for the sake of example, that 
radio has a positive impact for approximately the first .5 hours of daily use and a negative impact 
thereafter. This is illustrated in Figure 1 for three possible eases, A, B, and C. 

Correctly estimating the impact of music radio when all observations are between 1.5 and 3 will 
lead to a conclusion that music radio lowers record sales, which is correct within the hounds of the 
data. Attempting to extrapolate die impact of a factor, such as radio use, to levels that are outside the 
bounds of the sample can easily provide misleading results it the relationship looks like A or B, 
however. The negative re lad on ship found in measured portion of A could obscure an overall positive 
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impact that radio play might have on sound recordings since the large positive impact from the first 
half hour of music radio would be obscured. 


Figure 1 : Out of Sample Estimates can be Misleading 



The bounds of music radio use in our 20 (.13 sample (see Table 1) run from a low of 1.9 hours to a 
high of 3 hours, with an average of 2.3 hours. The 1998 values are just slightly higher. The range of 
changes in music radio use is .6 hours from 1998 to 2003. Within these ranges of observations the 
measured impact of radio play on the sales of sound recordings is negative. The average album 
consumption stood at 2.3 units per capita in 2003. If wc were to assume that the relationship between 
music radio and CD purchases were linear throughout its range, as illustrated in case C, an increase in 
radio use from 0 to 2.3 hours per day could be expected to reduce album sales by more than one and a 
half albums, given a. coefficients of -.75. This would be a very large negative impact of overall radio use. 
Yet the relationship represented by curve 13 would imply a loss of only 1 unit and the relationship 
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represented by A would imply a gain of 1 unit, and either of these other two curves could also be 
consistent with the data at hand. 

Is there any evidence for or against such a nonlinearity that might overturn the results found in 
generalizing these regression results? hirst, we ran quadratic specification of the amount of radio music 
use to see whether there was any evidence of nonlinearity within our data. There was not. We also split 
the data, in half based upon music radio usage and ran separate regressions for each half. The cities with 
smaller music radio usage had a larger negative impact than the cities with greater music radio usage, 
contrary to what we would expect from die type of nonlinearity suggested by lines A or B. Still, the 
limitations on our data keep us from being able to say much more. 

The historical approach used in Liebowitz (2004). however, can be used to throw some light on 
this possible non linearity. That paper examined the sales of sound recordings immediately before, 
during, and after the introduction of radio into the American market. If there was an initial positive 
promotional element in radio, and if it were large enough to overpower die later negative impacts, that 
positive impact should have clearly shown up in historical data which included the very first hours of 
music radio listening. As already mentioned, the sound recording market was already quite mature at 
that time, with per capita sales the equivalent of those in 1950. Yet, as that paper reported, there was no 
evidence of any but a negative impact of radio on sound records since sales fell significantly during the 
first few years of radio’s growth in spite of a. healthy and growing economy. The tact that record sales 
fell during the birth of radio would seem to imply that the net effect is negative, even at an initial stage. 

That conclusion is echoed in Morton (2003): 


Record companies welcomed the subsequent transfer of electrical technology 
from radio and motion pictures to the phonograph industry, but hated the effect 
these two new forms of entertainment had on the record business. Radio was the 
biggest threat. On the eve of broadcasting’s debut, between 1914 and 1921, 
record sales had doubled, largely because of sales of popular music. With the 
inauguration of network radio in the middle 1920s, the market for popular 
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recordings collapsed, resulting in a number of companies leaving the field or 
changing ownership. (Page 26). 


To be sure, this issue cannot be completely settled since one can argue the radio /sound- 
recording relationship in the early 1920s might have been very different than the current relationship. 
Nevertheless, the lack of any evidence in favor of the possibility of a net positive impact, when 
compared to the more substantial evidence of the negative impact of music radio, provides a prudent 
analyst with at least a tentative conclusion that radio has a net negative impact on sound recording sales, 
further research is warranted. 

VTI. Discussion 

Can this result be reconciled with the well -documented existence of payments to radio stations 
for the promotion of records? The existence of payola seems to have been taken as evidence that radio 
stations generate sufficient positive impact on record sales that the typical market clearing price for the 
right to broadcast sound recordings would be negative price for the rights to a sound recording. Does it 
provide evidence on whether a property right controlling the broadcasts of recordings would have 
economic value? 

I think not. The overall negative impact of radio play found in the above regressions would be 
beyond the feasible control of record companies due to the current lack of broadcast property rights in 
sound recordings. Any record company that attempted to, let’s say, pay radio stations to play fewer 
h ou rs o f s ou n d reco rd i ngs w ou Id o n 1 y rece i v e a p o rtio n o f th e b e ne fits w h i c h w ou 1 d a c c rue to all s o un d 
recording companies. Nor would it make sense for a record company 7 to pay 7 radio stations to reduce 
the hours of broadcast of just that record company’s songs since this would tend to decrease its market 
share and not have any salutary impact on overall record sales since those radio signals would still be 
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broadcast for the same amount of time, allowing the same level of substitution of radio for sound 
recordings by consumers. Further, antitrust laws would prevent the entire industry from collectively 
trying to make such payments. F.ven if they could do so, entry problems would likely doom such an 
agreement since any station (talk radio, say) could then threaten to play more sound recordings (by 
changing formats) in order to generate payments not to. 

It is also the case that payola, is consistent with the possibility of an overall negative impact of 
radio play for the simple reason that payola doesn’t impact the total quantity of radio broadcasts of 
sound recordings. Payola only impacts which particular songs arc broadcast. There docs not appear to 
be any evidence, for example, that record companies tried or can alter the share of music relative to talk 
on radio stations, or that they tried to convert talk radio stations into music radio stations. 

Both Caves and Coase note that numerous attempts were made by record companies and before 
them, music publishers, to stop paying radio station personnel or well-known performers to play 
particular records or songs, beginning, according to Coase, with an episode in 1890. Some of these 
attempts, including the congressional hearings in die late 1950s, appear to be instances where 
established record companies were trying to reduce the airplay of a group of smaller upstart record 
companies who were heavy users of payola and who happened to specialize in that evil music otherwise 
known as rock-and-roll. Caves suggests that modern attempts to limit payola have largely been attempts 
by major record companies to restrict competition from smaller independents. There may well be truth 
to these claims of redistributional impacts from attempts to control payola. Nevertheless, if payola type 
activities benefited record companies in an overall sense the industry should not have wanted to 
eliminate the practice altogether. 

The results of this paper arc entirely consistent with a modified version of the conclusions of die 
economists who have argued for a market solution. Their focus on only part of the property rights 
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problem have led them to conclude that payola should not be illegal, that it is payment for a useful 
service, and that the market should determine what the payments should be. 

For example, Coasc concludes (p 318): 


..if the playing of a record by a radio station increases the sales of that record, it is 
both natural and desirable that there should be a charge for this. If this is not 
done by the station and payola is not allowed, it is inevitable that more resources 
will be employed in the production and distribution of records, without any gain 
to consumers, with the result that the real income of the community will tend to 
decline. In addition, the prohibition of payola may result in worse record 
programs, will tend to lessen competition, and will involve additional 
expenditures for regulation. 

Caves states (p 292): 

The evidence supports a simple interpretation of die economics of payola in 
broadcasting. Promotional benefits to the label cannot be captured directly 7 by the 
broadcaster, who lives by advertising revenue that generally will not reflect this 
benefit. Payola compensates for valuable promotion, and leaves us wondering 
why it is stigmatised as bribery rather than recognised as payment for services 
rendered. 

We agree completely 7 with this call for a fully functioning market. A complete market, however, 
would not merely allow payola to be legal. A fully functioning market would allow a complete set of 
property rights over the sound recording being broadcast, including the ability of record companies to 
restrict radio play 7 and to provide geographically exclusive territories for the broadcast of songs. 


VIII, Conclusions 

The impact of music radio broadcast on the sales of sound recordings has received scant 
attention by 7 researchers. The analysis above provides evidence that radio play 7 is negatively related to 
the overall level of record sales and that the size of the negative impact is large. This implies that radio 
play is largely a displacement for the sales of sound recordings, a result that seems at odds with most 
con v en ti otia 1 th ink ing. 
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The negative impact of radio on record sales only exists for music broadcasts and not for talk 
radio, which is consistent with a view that listening to music on the radio is a close substitute for 
listening to music on sound recordings. The measured negative impact of music radio on record sales is 
in the vicinity of 20% within the range of our observations. Extrapolating these results outside the 
bounds of our sample provides for a considerably larger impact, although such extrapolation is fraught 
with difficulties. Those difficulties arc ameliorated somewhat by appealing to other evidence and other 
tests. 

This finding is likely to become increasingly important in the near future as die transmission of 
music becomes increasingly digitized and the putative property rights (or lack of property rights) of the 
copyright owners come under greater scrutiny and political pressure. These results also provide some 
suggestions for public policy that is likely to become increasingly important in the next few years. As 
new broadcasting techniques (e.g., digital transmissions that allow high quality copies to be made 
automatically) make using the radio a closer substitute for the purchase of sound recordings, the above 
results should provide useful information in a discussion of whether the owners of sound recordings 
should be given die ability to exclude such usage. 

On a methodological note, the apparent divergence between the impact of radio play on the sales 
of individual records versus its impact on sales for the entire industry indicates an important danger in 
trying to estimate the impact on an entire market by examining the impact on individual units, such as 
records. This potential fallacy of composition should be kept in mind whenever there arc reasons to 
believe that the behavior of the whole may 7 be different than the behavior of the individual parts 
(besides radio broadcasting, the example of file-sharing’s impact on individual recordings vis-a-vis the 
entire recording industry come to mind). In these instances, the technology’s impact on market shares 
can occur quite independent of the impact on overall market sales and it is important not to conflate 
share changes with overall market changes. 
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These problems highlight the difficulty of using any form of analysis to help regulators try to 
imitate markets. With a full property rights system in place, record companies could control how 
frequently 7 their records were played and extract payments from radio broadcasters, or they might make 
payments to broadcasters as the case might be. A complete market solution would have a set of rights 
like the one between the television and movie industries. Record companies would be able to enter into 
whatever contracts they 7 wished, including restricting the playing of songs to particular stations in 
particular localities. With this additional proviso, the market solution suggested by Coase, Caves, and 
Sidak and Kronemyer can be readily supported. Tn that case, the true value of the various rights could 
be determined where they 7 arc best determined — by direct observation in the market. 
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Mr. Conyers. Mr. Steve Newberry has been here before. He is 
the president and CEO of Commonwealth Broadcasting, vice chair- 
man of NAB’s board of directors, and he has been in this business 
quite a while. 

We welcome you to the Committee. 

TESTIMONY OF STEVEN NEWBERRY, COMMONWEALTH 

BROADCASTING CORPORATION, ON BEHALF OF THE NA- 
TIONAL ASSOCIATION OF BROADCASTERS (NAB) 

Mr. Newberry. Thank you, Mr. Chairman, Ranking Member 
Smith and Members of the Committee. 

My name is Steve Newberry. I am president and CEO of Com- 
monwealth Broadcasting Corporation. We operate 23 stations in 
the State of Kentucky, but today I am testifying on behalf of the 
over 6,800 local radio members of the National Association of 
Broadcasters. 

Now, I am sure it comes as no surprise to any of you that I am 
here to express my opposition to H.R. 848, but I can tell you that 
since the last time I had the privilege to testify before this Com- 
mittee, this sharp economic downturn has intensified my concerns 
about this bill and the impact that it will have on local radio sta- 
tions across America. 

At its heart, this bill attempts to create a conflict between artists 
and radio stations where no conflict exists. In reality, local radio 
stations have been supporting the music industry for decades, 
which is why it boggles my mind that a bill that is supposed to be 
about benefiting artists takes 50 percent of the performance fee 
and puts it into the pockets of the big record labels, predominantly 
the big four record labels, most of which are not even American 
companies. The record labels actually walk away with more money 
under this bill than do the featured artists. 

Let me be clear about that: The record labels walk away with 
more money in this bill than do the featured artists. The real prob- 
lem, which this bill does not address, is between the artist and the 
mega record labels. Artists often find themselves in such difficult 
financial straits because of unfair, one-sided contracts they sign 
with their record labels. Toni Braxton, for example, received less 
than 35 cents per album of the $188 million in CDs that she sold. 

If these artists had had fair contracts with the labels that in- 
cluded fair royalty clauses, they would have benefited from the pro- 
motional value that radio airplay has brought to them and that 
they have enjoyed. Free radio airplay is the best friend of artists 
and of record labels. 

Herbie Hancock said it best just 2 weeks ago during his visit to 
Capitol Hill: “Just as radio promotes music, music promotes radio.” 

I could not agree more. That is why the system has worked so 
well, to the benefit of all parties for the last 80 years. But let me 
put this in the most stark of terms. 

Under H.R. 848, your local radio stations will be forced to cut 
services or employees. They may be forced to move from a music 
format to a talk format or may be facing bankruptcy, but the dam- 
age resulting from H.R. 848 will run far beyond local radio sta- 
tions. Who else will be hurt? 
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Composers: This bill creates a financial disincentive to play 
music. If there is less music played on the radio, composer royalties 
will decrease. 

New artists: This bill makes a steep mountain even steeper for 
emerging young artists. H.R. 848 forces a radio station to turn 
playing music into a return-on-investment proposition. Why take a 
risk on a new, untested artist when you can play the known and 
recognized performer? Now, every time you play a song, it becomes 
a decision that potentially affects your bottom line. 

Music diversity: This bill will decrease the diversity of music on 
the radio. I can tell you that many niche stations that offer Latino 
and hip hop are already on shaky ground. For many, even what is 
called a “small” $5,000 fee will take them from barely getting by 
to unprofitable. 

Minority ownership: NAB has long worked with Congress to sup- 
port minority tax certificates, to help women and minorities realize 
the dream of station ownership. What help will the minority tax 
certificate be if you can afford to buy the radio station, but you can- 
not afford to run it? 

Finally, radio listeners will be hurt: Stations that listen to and 
serve their local communities may, indeed, disappear. In many of 
these cases, the radio stations in peril, possibly going off the air, 
are serving very rural communities where they may be the only 
stations serving their local town. 

What I am saying is that H.R. 848 has significant unintended 
consequences that I do not believe this Committee has fully inves- 
tigated. The funding for this new performance fee has to come from 
somewhere. 

So what are my options? Do I reduce the community affairs pro- 
gramming, including essential news and weather service in times 
of emergency, because I cannot reduce my electric bill? Am I forced 
to lay off staff or cut the employee benefits at my station because 
I cannot reduce my FCC regulatory fees? Do I move to a nonmusic 
format which will have the effect of playing less music, which will 
ultimately harm the performers? That is the reason the National 
Religious Broadcasters, the National Association of Black Owned 
Broadcasters, the National Association of Farm Broadcasters, and 
the Spanish Broadcasters Association all oppose the imposition of 
any new performance fees. 

The answers are not simple, and the consequences of this debate 
will hit both industries in unanticipated ways. I strongly encourage 
and urge the Committee to carefully consider these very real con- 
sequences of H.R. 848. 

Thank you, Mr. Chairman. I look forward to answering your 
questions today. 

[The prepared statement of Mr. Newberry follows:] 
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Good morning, Chairman Conyers, Ranking Member Smith and members 
of the committee, and thank you for inviting me to testify today My name is Steve 
Newberry, and I am President and CEO of Commonwealth Broadcasting 
Corporation, which operate 23 stations in Kentucky. I am testifying today on 
behalf of the over 6,800 local radio members of the National Association of 
Broadcasters. 

Introduction 

For decades, American radio broadcasters and the music and recording 
industries have worked and thrived together. Record labels and performing 
artists profit from the free exposure provided by radio airplay, while local radio 
stations receive revenues from advertisers that purchase airtime to sell their 
products and services. As a result of this mutually beneficial relationship, the 
United States proudly claims the strongest music, recording and broadcasting 
industries in the world During his visit to Capitol Hill last week, 
musician/composer Herbie Hancock summed it up nicely -- "Just as radio 
promotes music, music promotes radio," he said. 

Recently, however, there has been some shifting in the industry. The 
financial dominance of the four major record labels has been threatened by the 
emergence of digital technologies, alternative distribution channels, changes in 
consumer behavior and a reduction in market entry barriers. Consequently, the 
record labels have gone in search of new revenue streams to make up for these 
losses. For example, the labels now insist on so-called '‘360° deals” between 
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record labels and performers. These contracts allow a record label to receive a 
percentage of the earnings from all of a band or artist’s activities (concert 
revenue, merchandise sales, endorsement deals, fan clubs, websites, artist 
management, publishing rights, etc.) instead of just record sales. 1 

As the labels insist on sharing in revenues that previously went solely to 
artists, the artists’ share of the pie has decreased substantially. Now we are 
seeing both the record labels and performers searching for new sources of 
revenue. Both are trying to convince Congress to use the Copyright Act to 
impose a new obligation on local broadcasters, in the form of an additional fee for 
playing recorded music on free, over-the-air radio. 

It is important to recognize that broadcasters are not responsible for 
upsetting the relationship between the labels and artists or for the financial woes 
of the recording industry generally. Broadcasters have continued to do their part 
in presenting music to the public. Particularly in the current highly competitive 
environment, where broadcasters are struggling to develop their own business 
models that address the realities implicit in new media, it makes little sense to 
siphon revenues from broadcasters to prop up the recording industry’s past 
failings and ill-advised business decisions. 

Promotional Value of Radio Airplay to the Recording Industry 

As Congress has repeatedly recognized, the radio industry provides 
tremendous practical and other benefits both to performing artists and to record 
companies. The recording industry invests money promoting songs in order to 

1 See http://www economist corn/ business/PrinterFriendiy. cfmTstorv id=9443082. 
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garner radio airplay, and receives revenues when audiences like and purchase 
the music they hear. Artists consistently recognize the fact that radio airplay is 
invaluable. On behalf of the Recording Artists’ Coalition, Don Henley candidly 
admitted in his 2003 testimony before the Senate that getting a song played on 
the radio is “the holy grail” for performers and record labels. 2 Simply put, when 
audiences hear music they like on the radio, they are likely to purchase that 
music. 

The promotional value of radio airplay is tangible and quantifiable. As NAB 
has previously testified, data from the Nielsen Company clearly demonstrates 
that artists and record labels derive significant value from local radio airplay. The 
data shows that the when music airs on the radio, record sales go up. 3 Moreover, 
a recent study by economist Dr. James Dertouzos indicates that radio airplay 
increases music sales. A significant portion of industry sales of albums and 
digital tracks can be attributed to radio airplay - at minimum 14 percent and as 
high as 23 percent. Local radio is providing the recording industry with significant, 
incremental sales revenues or promotional sales benefit that range from $1 .5 to 
$2.4 billion annually. 4 Moreover, the vast majority of listeners identify FM radio as 


2 Transportation Committee Hearing on Media Ownership: Radio Industry, 
January 30, 2003. 

3 Music airplay and sales were analyzed for 17 artists covering all genres and 
varying levels of success such as Velvet Revolver, U2, Rascal Flatts, Linkin 
Park, Green Day, Bruce Springsteen, The White Stripes, Taylor Swift and Josh 
Groban. 

4 This study was limited to the effect on sales of sound recordings and does not 
address promotional value for other revenue streams, such as concert sales. 
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the place they first heard music they purchased. 5 With an audience of 235 million 
listeners a week, a figure that dwarfs the reach of satellite radio and the 
listenership of Internet radio, there is no better way to expose and promote sound 
recordings. 

The fact that consumers have new ways in which to locate and obtain 
music does not diminish the value of over-the-air radio’s marketing and 
promotion. Over the past few years, a plethora of new digital channels are giving 
consumers the opportunity to acquire music legally in many new ways, but the 
sheer volume of music available online creates a cacophony of voices. In the 
new, fragmented world of the digital environment, in which millions of bands are 
vying for the attention of hundreds of millions of fans, on millions of websites, one 
of radio s greatest strengths is that it cuts through the clutter. 6 Radio exposes 
listeners to new music and drives them to the websites where their desire for the 
music that they heard can be monetized. For example, Douglas Merrill, president 
of digital business at EMI Music and former Google employee, recognized that 
labels need to focus not on consumers’ destination sites but on the ways they 


5 Bridge Ratings has examined where media consumers go to find new music 
and has found that terrestrial radio comes out on top. In a 2006 survey, sixty-one 
percent of those aged 35-54 said that terrestrial radio was their primary source of 
new music. Even among younger consumers with stronger affinities for P2P 
networks, terrestrial radio was still the leading source for discovery about new 
music. For consumers aged 12-54, Bridge found that terrestrial radio was the 
preferred source of new music for 45 percent of those surveyed, beating out both 
Internet radio and P2P networks. See Bridge Ratings, Bridge Ratings Industry 
Update - New Music Discovery, July 21 , 2006, 

http://www bridgeratings.com/press_07. 21 06.New%20Music.htm. 

6 MySpace, for example, lists more than 2.5 million hip hop acts and 1 .8 million 
rock artists alone. 
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actually discover music: “Social networks have been terrific for fans looking for 
bands they know, but far more challenging as a way of finding new bands." 7 As 
singer-songwriter Jewel observed on Nashville Star, “That’s what our job is, to 
have a radio hit. Without radio, we couldn’t do what we do, but the job is to have 
a radio hit that sounds unique.” 

Local radio stations provide new and emerging artists with needed 
exposure and access to a listening audience. Record companies and their artists 
benefit not just from radio airplay, but also from on-air interviews and promotions 
of local concerts and new albums. Similarly, established artists with classic hits 
benefit from radio airplay, as well. 

Record labels use their catalogs of recorded music as a source of material 
for re-releases (in traditional or digital formats), compilations, box sets and 
special package releases. The sale of catalog material is typically more profitable 
than that of new releases, given lower development costs and more limited 
marketing costs. In the first three quarters of 2008, according to SoundScan, 43 
percent of all U.S. album unit sales were from recordings more than 18 months 
old, and 31 percent were from recordings more than three years old. 8 For 
example, Warner Music Group’s music catalog generates approximately 40 
percent of its recorded music sales in a typical year. 9 It is also important to 

7 Digital Music Report 2009, IFPI, p. 5. 

8 2008 Annual Report, Warner Music Group, p. 18. 

9 Id., p. 8. “Relative to our new releases, we spend comparatively small amounts 
on marketing for catalog sales.” 
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remember that sales grow with each advance in technology. Many consumers 
have likely purchased the same music multiple times as the phonograph market 
moved to cassette tape, then moved to CD. and now has migrated to digital 
downloads. 

The Recording Industry’s Flagging Revenues Provide No Basis For 
Adopting a Performance Tax 

The recording industry represents a classical oligopoly, where a small 
number of firms dominate the revenues of a particular industry. There are four 
major companies in the worldwide recording industry: Universal Music Group, 
Sony/BMG, Warner Music Group and EMI. The Warner group is the only U.S.- 
based company; the other three major players are foreign-owned. 10 

All countries have experienced a decline in physical music sales due to, 
among other factors, the growth of the Internet, peer-to-peer file sharing and 
piracy. 11 Although all of these factors have hurt the recording industry, there are 
no facts that suggest that radio broadcasters are to blame for the economic 
problems in the recording industry, nor that a performance fee on radio - which 


10 Universal Music Group, a subsidiary of the French corporation Vivendi, is the 
dominant player in the recording industry, with a 31.6% market share in 2006. 
Sony/BMG, which is owned 50/50 by Sony of Japan and Germany’s 
Bertelsmann, is second at 27.4%; Warner Music Group of the U S. is third at 
18 1% and the U K 's EMI is fourth at 12 2%. Together, these four companies 
control 87.4% of all of the revenue in the recording industry; a number of smaller, 
independent firms together account for just 12.6% of revenues in 2006. An 
Examination of Performance Rights, Albarron & Way, July 6, 2001 (hereinafter 
“Performance Rights Study"). 

11 Performance Rights Study at 3. 
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broadcasters consider a performance tax - will in any way address the factors 
that have contributed to declining record sales. 12 

Moreover, things are starting to look up for the recording industry. The 
most recent report of International Federation of the Phonographic Industry 
(“IFPI”) takes a more optimistic tone than it has in years, as Chairman and CEO 
John Kennedy reports that “[t]he recorded music industry is reinventing itself and 
its business models. Our world in 2009 looks fundamentally different from how it 
looked five years ago.” 

Many sectors of the music industry have experienced strong growth. 
According to the IFPI, digital shipments (the legal sale of online music, such as 
through iTunes and other legal download services) grew by 85 percent in 2006 to 
$2.1 billion. In 2008. the digital music business internationally saw a sixth year of 
expansion, growing by an estimated 25 percent to $3.7 billion in trade value. 
According to Pollstar, U.S. concert industry ticket sales climbed steadily from 
1998 to 2008 from slightly over $1 billion to over $4.2 billion. Single track 
downloads were up 24 percent in 2008 to 1.4 billion units globally, and digital 
albums were up 37 percent The top-selling digital single of 2008 was Lil 
Wayne’s Lollipop, with 9.1 million in unit sales. In fact, after the Grammy Awards, 
Universal Motown Records sent an email blast thanking local radio stations for 
contributing to Lil Wayne’s success and helping him earn four Grammys - 
“Thank You Radio” “4 Grammy Awards Last Night!!!” 

12 Radio stations provide the recording industry with substantial additional 
revenues through fees they pay for simultaneously streaming their signals on the 
Internet. 
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In its 2008 Annual Report, Warner Music Group reported that its revenue 
grew by 39 percent to 639 million in fiscal 2008, and that the proportion of digital 
revenues continues to grow. Most significantly, IFPI reports on the “unflagging 
consumer demand for music.’’ In the U.S., research by NPD Group found that 
total music consumption (both licensed and unlicensed) increased by one third 
between 2003 and 2007. According to Nielsen SoundScan reports, overall sales 
in the U S. hit an all time high in 2008, with music purchases across all formats 
totaling $1.5 billion, up 10.5 percent. 

What this data suggests is that the recording industry is finally beginning 
to adapt to changes in production, distribution and consumer behavior patterns. 
The explosion of digital sales, the proliferation of MP3 players, Internet activity 
and the comfort of younger generations with new technologies all suggest that 
new opportunities for profit abound. Profit margins generated by digital sales are 
actually larger than those associated with physical CD sales, and there are no 
longer physical constraints on inventory. Thus, independent artists are no longer 
restricted by a store's ability to carry expanded inventories that may or may not 
include their recordings. Combining these new opportunities for artists and record 
labels to succeed in the competitive marketplace with cost savings due to digital 
distribution, it is easy to conclude that potential revenue from paid downloading 
bodes well for the future of the recording industry. 


9 



153 


The Impact of a New Performance Fee on Local Radio Broadcasters Would 
Harm the Health of Local Radio Stations Across the Country 

Any past or current failings of the recording industry in adjusting to the 
public’s changing patterns and habits in how it acquires sound recordings or 
difficulties with piracy were not problems created by local radio broadcasters, and 
local radio broadcasters should not be required, through a new tax or fee or 
royalty, to provide a new funding source to make up for lost revenues of the 
record companies. Indeed, the imposition of such a new fee could create the 
perverse result of less music being played on radio or a weakened radio industry. 
For example, to save money or avoid the fee, stations could cut back on the 
amount of pre-recorded music they play or change formats to news, talk and/or 
sports, ultimately providing less exposure for music. This could not only 
adversely impact the recording industry, but the music composers and publishers 
as well. 

Sixty-eight percent of commercial radio stations in this country are located 
in Arbitron markets ranked 101 or smaller. 13 Many radio stations, especially in 
these small and medium sized markets, are struggling financially. It is these 
stations on which a new performance tax would have a particularly adverse 
impact. Were such additional fees imposed, in the face of competition from other 
media, many of these stations would have to spend more time in search of off- 
setting revenues that could affect the time available for public service 


13 Media Access Pro, BiA Financial Network Inc., data retrieved July 25, 2007. 
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announcements for charities and other worthy causes, coverage of local news 
and public affairs and other valuable programming. 

This would be the worst time to impose additional fees on local radio 
stations. Across the industry as a whole, radio revenue fell by 9 percent in 
2008. 14 A performance tax would result in significant cuts at local radio stations, 
which would directly impact diversity of music played and diversity of station 
ownership. The recording industry and some Congressional supporters have 
argued in the past that, if a performance fee was adopted, stations could simply 
raise their advertising rates to get the money to pay for it. But that assumption 
was faulty then (if broadcasters could get more money for their advertising spots, 
why wouldn’t they already be doing so to maximize revenues?), and it’s even 
more faulty in today’s radio environment. With the current recession, radio is 
reporting sales declines of as much as 20% from the prior year. Layoffs are 
hitting stations in almost every market. In this environment, it is difficult to 
imagine how any significant royalty could be paid by broadcasters without eating 
into their fundamental ability to serve the public - and perhaps threatening the 
very existence of many music-intensive stations. 

The Evolution and Nature of the Digital Performance Right 

The recording industry characterizes its attempts to develop a new 
revenue stream at the expense of broadcasters by mischaracterizing it as the 
closing of a “loophole” and the ending of a "decades’ long exemption.” History is 

14 Analysts have recently forecast a 1 3 percent drop In radio revenues in 2009, 
and even that prediction may be "too optimistic." Radio Ink, Analyst: Radio Revs 
Will Fall 13 Percent in 2009. Or More, radioink.com (Jan. 7, 2009). 
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important here: Prior to 1995, U S. copyright law did not recognize any right of 
public performance in sound recordings. And at that time, Congress created only 
a narrow digital performance right, in order to address very specific concerns 
about copying and piracy issues. Numerous other venues that play recorded 
music — hotels, restaurants, bars, nightclubs, sporting arenas, shopping malls, 
retail stores, health clubs, etc. -- would remain untouched by H.R. 848, which is 
specifically targeted at over-the-air broadcasts of local radio. 15 Further, by 
providing a $5,000 cap for what the recording industry estimates to be 75 percent 
of broadcasters (which would be devastating for many small broadcasters, 
although considered minimal by the recording industry), the purpose of the 
proposed legislation is clearly not to remove an existing “exemption” but, instead, 
to siphon funds from the coffers of the top 25 percent of radio broadcasters into a 
recording industry suffering from flagging revenues due to piracy and an 
antiquated business model. 

For more than 80 years, Congress, for a number of very good reasons, 
has rejected repeated calls by the recording industry to impose a fee on the 
public performance of sound recordings. 

As a threshold matter, U.S. copyright law confers a bundle of enumerated 
rights upon the owners of various works of creative expression. These are set 
forth in Section 106 of the Copyright Act and are, in turn, subject to a series of 
limitations and exemptions, which are set forth in Sections 107 through 121 of 


15 According to IFPI, the restaurant and hotel sector is valued at US$2.3 trillion 
internationally in comparison to US$32.5 billion for radio. 
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the Act Among the enumerated rights is a right of public performance which 
empowers the copyright owners - subject to any applicable limitations, 
exemptions, or compulsory licenses - to grant or deny another permission to 
perform a work in a public forum or medium. 16 

While composers have long enjoyed a right of public performance in their 
musical compositions - for which over-the-air radio broadcasters pay annual 
royalties of nearly $500 million to the performing rights organizations (e g , 
ASCAP, BMI and SESAC) - prior to 1995, U.S. copyright law did not recognize 
any right of public performance in sound recordings embodying such musical 
compositions. As explained below, even that right was very limited. 

Congress has considered and rejected proposals from the recording 
industry for a broad performance right in sound recordings since the 1920s. For 
five decades, it consistently rebuffed such efforts, in part due to the recognition 
that such a right would disrupt the mutually beneficial relationship between 
broadcasters and the record labels 

Congress first afforded limited copyright protection to sound recordings in 
1 971 , in the form of protection against unauthorized reproductions of such works. 
The purpose of such protection was to address the potential threat such 
reproductions posed to the industry's core business: the sale of sound 
recordings. And, while the record industry argued at that time for a public 
performance right in sound recordings, Congress declined to impose one. Had 
Congress believed that record companies and performers were at risk of not 


16 17 U.S.C. § 106(4), (6). 
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being motivated to make enough recordings to serve the interests of the public, 
Congress could have granted additional monopoly rights for sound recordings. 
However, Congress wisely realized that the recording industry was already 
adequately motivated to serve the public interest and thus did not grant those 
additional rights. 

During the comprehensive revision of the Copyright Act in 1976, Congress 

carefully considered, and rejected, a sound recording performance right. As 

certain senators on the Judiciary Committee recognized: 

For years, record companies have gratuitously 
provided records to stations in hope of securing 
exposure by repeated play over the air. The financial 
success of recording companies and artists who 
contract with these companies is directly related to 
the volume of record sales, which in turn, depends in 
great measure on the promotion efforts of 
broadcasters. 17 

Congress continued to decline to provide any sound recording 
performance right for another twenty years. During that time, the record industry 
thrived, due in large measure to the promotional value of radio performances of 
their records. Indeed, copyright protection of any sort for sound recordings is of 
relatively recent vintage. It has been marked throughout by careful efforts by 
Congress to ensure that any extensions of copyright protection in favor of the 
record industry did not “upsetj] the long-standing business relationships among 
record producers and performers, music composers and publishers and 


17 S. Rep. No. 93-983, at 225-26 (1974) (minority views of Messrs. Eastland, 
Ervin, Burdick, Hruska, Thurmond, and Gurney). 
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broadcasters that have served all of these industries well for decades." 18 As to 
performance rights in sound recordings in particular, Congress has explicitly 
recognized that the record industry reaps huge promotional benefits from the 
exposure given its recordings by radio stations. 19 

It was not until the Digital Performance Rights in Sound Recordings Act of 
1995 (the “DPRA”) that even a limited performance right in sound recordings was 
granted. As explained in the Senate Report accompanying the DPRA, “The 
underlying rationale for creation of this limited right is grounded in the way the 
market for prerecorded music has developed, and the potential impact on that 
market posed by subscriptions and interactive services - but not by broadcasting 
and related transmission.” 20 

Consistent with Congress’s intent, the DPRA expressly exempted non- 
subscription, non-interactive transmissions, including “non-subscription broadcast 
transmission[s]” - transmissions made by FCC licensed radio broadcasters, from 
any sound recording performance right liability. 21 Congress again made clear 
that its purpose was to preserve the historical, mutually beneficial relationship 
between record companies and radio stations: 


18 S. Rep. No. 104-128, at 13 (1995) (hereinafter, “1995 Senate Report”). 

19 Cf. Subcomm. on Courts. Civil Liberties, and the Admin, of Justice, House 
Comm, on the Judiciary, Performance Rights in Sound Recordings , at 37, 48, 49- 
50, 54 (Comm. Print 1978). 

20 Id at 17 (emphasis added). 

21 17 U.S.C. §114 (d)(a)(A). 
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The Committee, in reviewing the record before it and 
the goals of this legislation, recognizes that the sale of 
many sound recordings and careers of many 
performers have benefited considerably from airplay 
and other promotional activities provided by both 
noncommercial and advertiser-supported, free over- 
the-air broadcasting. The Committee also recognizes 
that the radio industry has grown and prospered with 
the availability and use of prerecorded music. This 
legislation should do nothing to change or jeopardize 
the mutually beneficial economic relationship between 
the recording and traditional broadcasting 
industries. 22 

The Senate Report confirmed that “[i]t is the Committee’s intent to provide 
copyright holders of sound recordings with the ability to control the distribution of 
their product by digital transmissions, without hampering the arrival of new 
technologies, and without imposing new and unreasonable burdens on radio and 
television broadcasters, which often promote, and appear to pose no threat to, 
the distribution of sound recordings." 23 

In explaining its refusal to impose new burdens on FCC-licensed terrestrial 
radio broadcasters, Congress identified numerous features of radio programming 
that place such programming beyond the concerns that animated the creation of 
the limited public performance right in sound recordings. Specifically, over-the-air 
radio programs (1) are available without subscription; (2) do not rely upon 
interactive delivery; (3) provide a mix of entertainment and non-entertainment 


22 1 995 Senate Report, at 1 5. 

23 Id. 
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programming and other public interest activities to local communities; 24 (4) 
promote, rather than replace, record sales; and (5) do not constitute 
“multichannel offerings of various music formats.” 25 

It should also be noted that even though the Copyright Office has argued 
for a performance tax, Congress has strongly and consistently refused to adopt 
these recommendations. 26 

Under the Constitution, copyright protection is designed: “To promote the 
progress of science and useful arts.” 27 There is absolutely no evidence that 
absent a performance tax there has been a dearth in the production of sound 


24 Radio broadcast stations provide local programming and other public interest 
programming to their local communities. In addition, there are specific 
requirements that do not apply to Internet-only webcasters. See 47 U.S.C. §§ 

307, 309-10 (1998). See, e.g., 47 C.F.R. § 73.352(e)(12) (requiring a quarterly 
report listing the station’s programs providing significant treatment of community 
issues); 47 U.S.C. § 315(a) (requiring a station to offer equal opportunity to all 
candidates for a public office to present views, if station affords an opportunity to 
one such candidates); 47 C.F.R. § 73.1212 (requiring identification of program 
sponsors; id. § 73.1216 (providing disclosure requirements for contests 
conducted by a station); id. § 73.3526 (requiring maintenance of a file available 
for public inspection); id. § 121 1 (regulating stations’ broadcast lottery information 
and advertisements). 

25 1995 Senate Report, at 15. 

26 Id. at 1 3. (“Notwithstanding the views of the Copyright Office and the Patent 
and Trademark Office that it is appropriate to create a comprehensive 
performance right for sound recordings, the Committee has sought to address 
the concerns of record producers and performers regarding the effects that new 
digital technology and distribution systems might have on their core business 
without upsetting the longstanding business and contractual relationships among 
record producers and performers, music composers and publishers and 
broadcasters that have served all of these industries well for decades.”) 

27 U.S. Constitution, Article I, Section 8. 
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recordings in this country. 28 To the contrary, while many countries have such a 
tax and the United States does not, we are the most prolific producers of sound 
recordings in the world. In fact, the U S. recording industry is larger than that of 
the U.K., France, Germany, Canada, Australia, Italy, Spain and Mexico 
combined , all of which have performance fee regimes. 29 


Comparison with Other Countries’ Laws Does Not Justify the Imposition of 
a New Performance Fee in the United States 

While proponents of a new U.S. performance fee for sound recordings 
often point to the laws of foreign countries to justify a performance fee, such an 
argument ignores key differences in the American legal and broadcast 
structures. 30 To compare one feature of American law with one feature of 
analogous foreign law without taking into account how each feature figures into 
the entire legal scheme of the respective country produces exceedingly 
misleading results. For example, many foreign legal systems deny protection to 
sound recordings as works of “authorship,” while affording producers and 
performers a measure of protection under so-called “neighboring rights" 
schemes. While that protection may be more generous in some respects than 


28 A government study in New Zealand found that the extension of performers’ 
rights by adding a right of equitable remuneration for performers like the one 
currently proposed, was unlikely to provide further incentives for those 
performers to participate in and create performances. Office of the Associate 
Minister of Commerce, Cabinet Economic Development Committee, Performers 
Rights Review, paras. 41-45 (NZ). 

29 Adopted from IFPI Market Research available at www.ifDi.org . 

30 See, generally, the attached NAB report on international issues, “Should the 
U.S. Lead or Follow? Why Other Countries' Imposition of a Tax on the 
Performance of Sound Recordings Does Not Justify Such a U.S. Tax.” 
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sound recording copyright in the United States, entailing the right to collect 
royalties in connection with public performances, it is distinctly less generous in 
others. For example, in many neighboring rights jurisdictions the number of years 
sound recordings are protected is much shorter than under U.S. law. Although 
U K. copyright owners have a right of remuneration for the performance of their 
sound recordings, protection in the U.K. extends only 50 years after the date of 
the release of a recording, as compared to 95 years in the U.S. This was no 
oversight or anomaly on the part of the British Government, which recently 
considered and declined to extend the term past its current 50 years, despite 
fierce lobbying from the British music industry. 

In many countries, the royalty rate paid to music composers and 
publishers is significantly higher than that paid for sound recordings, yet the 
Copyright Royalty Board decisions in the U.S. have provided rates for performing 
digital audio transmissions several times higher than rates paid to the 
composers. 31 In its reliance on the example of foreign law, the American 
recording industry is, in effect, inviting policy-makers to compare non- 
comparables. Governments in many foreign countries adopt policies to promote 
local artists, composers and national culture through a variety of means, 
including imposing performance fees on recordings and exercising control over 
broadcasting content. For example, the Canadian Broadcasting Act states that 
the purpose of the Canadian broadcast system is to provide "a public service 

31 Digital Performance Right in Sound Recordings and Ephemeral Recordings; 
Final Rule 72 F.R. 24084 (May 1, 2007). 
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essential to the maintenance and enhancement of national identity and cultural 
sovereignty/’ 32 and that it should “serve to safeguard, enrich and strengthen the 
cultural, political, social and economic fabric of Canada.” 33 Canadian private 
radio stations are obligated to ensure that 35 percent of all popular music aired 
each week is Canadian. 34 French-language private radio stations in Canada are 
also required to ensure that a certain percentage of the music played is in 
French. 35 

The U S. has the most robust and diverse radio system in the world which, 
among other things, has helped spawn the most lucrative recording industry in 
the world. The American commercial radio broadcasting industry was, for the 
most part, built by private commercial entrepreneurs who did not, and do not, 
receive any subsidy from the government or their listeners. Many, and in fact 
most, broadcast systems in other countries were built and owned, or heavily 
subsidized, by the government and tax dollars. The fact that under those systems 
the governments also chose to subsidize their own recording industries and 
national artists by granting performance fees and paying royalties from 
government-owned or subsidized stations does not mean this is an appropriate 
system for the U.S. 


32 Canadian Broadcasting Act, § 3(1 )(b). 

33 Id at § 3(1 )(d)(i). 

34 https://www.cab-acr.ca/enqlish/kevissues/orimer.shtm . 

35 https://www.cab-acr.ca/english/keyissues/primer.shtm; see also, 
http://www.mediaawareness.ca/english/issues/cultural_policies/canadian_content 

rules, cfm. 
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Any Undercompensation of Performing Artists May Be the Result of Their 
Contractual Relationships with the Record Companies 

Advocates for a performance tax often raise the specter of overworked 
and underpaid performers as the supposed beneficiaries of such a fee. The 
history of the treatment of performers by recording companies makes any 
assumptions that performers meaningfully would share in any largess created by 
a performance tax highly dubious at best. That history is replete with examples of 
record company exploitation of performers. Artists routinely sue to obtain 
royalties and benefits. For example, last week, a court date was set for Eminem’s 
suit against Universal Music Group over royalties from digital distributions. Last 
year, in a case of first impression that could have significant implications for the 
recording industry, the Allman Brothers sued their label for royalties connected 
with the digital exploitation of their music. Soul legend Sam Moore and other 
artists previously sued record companies and the AFTRA Health and Retirement 
Funds (a separate entity from the union) for pension benefits. Moore’s record 
label, which had sold his music for over 30 years, had never deposited a nickel 
into his pension because of convoluted formulas tied to royalties. 

Musicians have declared bankruptcy not only because of lack of royalty 
payments from record labels, but also to free themselves from one-sided, 
byzantine contracts and accounting practices. The singing group TLC declared 
bankruptcy after they reportedly received less than 2 percent of the $175 million 
earned by their CD sales. Toni Braxton also declared bankruptcy individually In 
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1998. She had sold $188 million worth of CDs but received less than 35 cents 
per album. 

Moreover, artists sign away all rights to their master recordings and rarely 
get the opportunity to reacquire them. Indeed. Sen. Orrin Hatch previously 
described the musicians’ predicament with major labels as follows: “it’s kind of 
like paying off your mortgage, but the bank still owns the house.” 36 

Following are just some sample quotes from artists: 

“The recording industry is a dirty business - always has 
been, probably always will be I don’t think you could find 
a recording artist who has made more than two albums 
that would say anything good about his or her record 
company. . . . Most artists don’t see a penny of profit 
until their third or fourth album because of the way the 
business is structured. The record company gets all of 
its investment back before the artist gets a penny, you 
know. It is not a shared risk at all.” (Don Henley, The 
Eagles, July 4, 2002, 

http://www.pbs.ora/newshour/bb/6ntertainment/iuly- 
dec02/musicrevo!t 7-4 htmi .j 


“What is piracy? Piracy is the act of stealing an artist’s 
work without any intention of paying for it. I’m not talking 
about Napster-type software. I’m talking about major 
label recording contracts. ... A bidding-war band gets a 
huge deal with a 20% royalty rate and a million dollar 
advance .... Their record is a big hit and sells a million 
copies .... This band releases two singles and makes 
two videos .... [The record company’s] profit is $6.6 
million: the band may as well be working at 7-Eleven 
Worst of all, after all this the band owns none of its work . 
. . . The system’s set up so almost nobody gets paid . . . 

. There are hundreds of stories about artists in their 60s 
and 70s who are broke because they never made a dime 
from their hit records.” (Courtney Love. Hole, 2000, 
ht tp://archive.salon.com/tech/feature/2000/06/14/love/ .) 


36 See http://www.usatodav.com/iife/music/news/2002-09-1 5-artists- 

riqhts x htrn 
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“Young people . . . need to be educated about how the 
record companies have exploited artists and abused their 
rights for so long and about the fact that online 
distribution is turning into a new medium which might 
enable artists to put an end to this exploitation.” (Prince, 

2000 .) 

Often the royalty distribution system for performance rights in sound 
recordings is skewed to the record companies as opposed to performers, and 
often the performers’ allocation is heavily skewed to the top 20 percent of the 
performers. 37 It is important to note that 50 percent of the performance fee 
proposed in H R. 848 would be paid to the record labels, rather than the artists. 

A performance tax will take money out of the pockets of local radio stations and 
other business, and put it in the hands of record companies and a few top- 
grossing performers. 

Even those countries with sound recording performance rights, which 
proponents of a performance tax often point to as models, have begun to 
question whether copyright legislation is the best instrument by which to improve 
the economic status of artists. 38 Imposing a new performance tax would not 


37 AEPO-ARTIS Study at 11.1 .5 a 

38 “Indeed, in the past ten years, there has been a growing mount of evidence to 
confirm that the economic status of artists has diminished under the prevailing 
copyright regimes, not only in the new countries of the EU25, but also in the 
north and east of Europe. They show that, with the exception of a few big stars, 
the majority of contemporary artists in Europe can not live from the supposed 
economic returns on their professional activities provided to them through 
copyright instruments." European Institute for Comparative Cultural Research, 
The Status of Artists in Europe, November 2006, p. 51 . Not only this cited study 
but many other studies and evaluations undertaken since the 1980s, including 
more recent ones of the European Parliament in 1991 , 1999 and 2002, have all 
recommended addressing the precarious socio-economic status of artists 
through other means, such as tax relief, labor laws, tailored social security 
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alleviate any economic concerns if the artists themselves continue to lack 
bargaining power in their relationships with the record labels. 39 Moreover, 
creating new rights will never provide enough revenue to support artists, as the 
record labels continue to encroach on revenue streams that were once the 
dominion of artists (touring, merchandise, sponsorships, etc ). 


frameworks, and unemployment benefits. Id. at 51-52. "[0]ne can wonder if 
performers’ protection will really be increased where they are granted exclusive 
rights. Whereas the introduction of new rights provides for an improvement of the 
legal protection, it remains unsure whether it achieves the cultural policy 
objectives of improving the socio-economic status of performers.” Jean-Arpad 
Frangais and Genevieve Barsalou, Canadian Elements of Protection of Audio 
Performers’ Creative Activity (study commissioned by the Department of 
Canadian Heritage), 2006, p. 64. 

39 “[Djespite the beneficial aspects that specific collective agreements introduced 
in some performers’ contractual clauses, for most performers common use 
consists of having no alternative but to waive all their exclusive rights at once, for 
a one-off fee, on signing their recording or employment contract. . [I]n practice 
most performers have to renounce the exercising of these rights to the benefit of 
those who will record and make further use of their performances.” AEPO- 
ARTIS, Performers’ Rights in European Legislation: Situation and Elements for 
Improvement - Summary, June 2007, p. 3. Germany has amended its law on 
copyright for the purpose of strengthening the contractual position of authors and 
performers, and France has considered the integration of labor law in copyright 
as a means to increase contractual bargaining power Jean-Arpad Frangais and 
Genevieve Barsalou, Canadian Elements of Protection of Audio Performers’ 
Creative Activity (study commissioned by the Department of Canadian Heritage), 
2006, pp. 70-71. 
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Conclusion 

The relationship between the radio industry and the recording industry in 
the U S is one of mutual collaboration, with a long history of positive economic 
benefits for both. Without the airplay provided by thousands of local radio 
stations across America, the recording industry would suffer immense economic 
harm. Local radio stations in the U S. have been the primary promotional vehicle 
for music for decades; it is still the primary place where listeners are exposed to 
music and where the desire on the part of the consumer to acquire the music 
begins. 

Efforts to encourage Congress to establish a new performance fee come 
at a volatile time for both the radio and recording industries. Both industries are 
fighting intense competition for consumers through the Internet and other new 
technologies, and both industries are experiencing changes to their traditional 
business models. 

A new performance fee would harm the beneficial relationship that exists 
between the recording industry and the radio industry. Together, these two 
industries have grown and prospered. The current frustrations of the recording 
industry in its ability to create new revenue streams are not sufficient justification 
for imposing a wealth transfer at the expense of the American broadcast industry, 
which has been instrumental in creating hit after hit for record labels and artists, 
and whose significant contributions to the music and recording industries have 
been consistently recognized by Congress over the decades. 
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EXECUTIVE SUMMARY 

The American recording and broadcasting industries are the most successful in the 
world, due in no small part to the mutually beneficial relationship that exists between the 
two industries. For decades, record labels and performers have sought radio airplay of 
their music, regarding such promotion as the “holy grail” of the recording industry, and 
local radio broadcasters have sold advertising time when they play and promote that 
music for free. This reciprocal “free airplay for free promotion” relationship has served 
both industries well for decades, as evidenced by the fact that the U.S. is the most 
significant exporter of music and the largest territory for recorded music sales. 

One of the reasons that American over-the-air radio has been such an effective 
promotional tool for music is because it is unburdened by a performance royalty on 
over-the-air radio broadcasts. Critics may complain that record labels and performers of 
sound recordings do not receive a cash royalty fee as they might in other countries, but 
numerous differences between the U.S. broadcasting system and those of other 
countries have led to the existing system of reciprocal compensation rather than a 
royalty fee. 

For example, other countries provide less protection for sound recordings than U.S. 
copyright law. In many countries that have implemented a performance fee, 
broadcasters that pay the highest fees to record companies are, or have been, 
government-owned or subsidized. Government subsidized broadcasting in many 
countries is used to control content by promoting cultural, political and other agendas. 
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Additionally, sound recording performance rights in other countries apply to all 
businesses that use recordings, not just to radio stations. 

Further, layering a new payment requirement onto the compensation system that 
already exists would do nothing to advance the economic policy behind copyright law, 
which is not to reward the labor of authors, but rather to promote the progress of 
science and useful arts for the good of the public. There is no reason to believe that the 
grant of a new performance right would provide incentives to record labels or artists to 
produce more - or better - sound recordings. 

Although the recording industry has seen declines in sales and revenues over the past 
several years, this loss in revenue has been experienced worldwide, including in 
countries that have implemented a performance fee. Further, since none of the causes 
for those declines can be attributed to radio broadcasters, funds should not be siphoned 
from broadcasters to the recording industry via a new copyright royalty scheme. 

The law and the current system of reciprocal compensation, as they Stand today, work. 
Imposing a new performance tax on local radio broadcasters and upsetting the careful 
balance that has evolved over the years and been repeatedly recognized by Congress 
would be a dramatic shift that would be unnecessary and unfair to broadcasters. 

Nothing in the way other countries subsidize their recording industries justifies such a 
change here in the U.S. 
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Should the U.S. Lead or Follow? 

Why Other Countries’ Imposition of a Tax on the Performance of 
Sound Recordings Does Not Justify Such a U.S. Tax 

The United States proudly claims the strongest, most prolific recording industry in the 
world. From its talent development mechanisms to its production, manufacturing, and 
distribution systems to its incomparable promotion strategies that create international 
recording stars, the U.S. music system has been the envy of the world since the 
inception of recorded music. At the center of its promotion strategies are local radio 
stations, which have been the primary marketing vehicle for music for decades. So 
much so, in fact, that radio airplay is considered the “holy grail’’ of the recording 
industry. 1 From Sinatra to Elvis to Madonna to Beyonce, local radio broadcasters have 
been essential in creating hit after hit for artists and their record labels. 

Many unique strengths of the American commercial broadcasting system contribute to 
its role as the heart and soul of music promotion in the U.S., including the fact that it is 
unburdened by a performance royalty on over-the-air radio broadcasts. This has 
allowed the market to develop a mutually beneficial compensatory mechanism - 
essentially, free radio airplay for free music promotion. Critics may complain that record 
labels and performers of sound recordings do not receive a cash royalty fee as they 
might in other countries, but numerous differences between the U.S. broadcasting 

1 On behalf of the Recording Artists' Coalition, Don Henley candidly admitted in his 
2003 testimony before the Senate that getting a song played on the radio is The 
holy grail” for performers and record labels. Transportation Committee Hearing on Media 
Ownership: Radio Industry, January 30, 2003. 
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system and those of other countries have led to the existing system of reciprocal 
compensation. To compare just one feature of American and foreign copyright laws, 
without taking into account how that feature figures into the countries’ respective legal 
schemes, business structures and cultural development, would be misleading. 2 Simply 
put, the notion that “other countries do it” does not justify imposing a new performance 
fee - what may be called a “tariff” or a “levy” in other countries and what U.S. 
broadcasters refer to as a “performance tax” - on sound recordings in this country. 

A sound recording performance fee is merely one facet of other countries’ business and 
legal structures that are significantly different from those of the U.S. For example, other 
countries provide less protection for sound recordings than U.S. copyright law. In many 
countries that have implemented a performance fee, broadcasters that pay the highest 
fees to record companies are, or have been, government-owned or subsidized. 
Government subsidized broadcasting in many countries is used to promote cultural, 
political and other agendas. Additionally, sound recording performance rights in other 
countries apply to all businesses that use recordings, not just to radio stations. 


2 Attempting to draw analogies or comparisons between different sets of national approaches to 
performance fees often results in difficulties. For example, the U.K. Copyright Tribunal 
concluded that the structure and functions of the sound broadcasting industry in other European 
countries were so different that no useful comparison could be made. Moreover, the Tribunal 
held that even if there were similarities in the conditions, it would be difficult to see how royalty 
rates could be adapted where such different legal regimes applied. Association of Independent 
Radio Companies Ltd. and Another (AIRC) v. PPL, CT 9/91 [1993]. 
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While it is certainly true that the recording industry has seen declines in sales and 
revenues over the past several years, this loss in revenue has been experienced 
worldwide, including in countries that have implemented a performance fee. Further, 
none of the causes for those declines can be ascribed to radio broadcasters. 
Accordingly, broadcasters should not be looked to for a “bailout” of the recording 
industry through the imposition of a new copyright royalty scheme. 

Further, layering a new payment requirement onto the compensation system that 
already exists would do nothing to advance the economic policy behind copyright law. 
As the Supreme Court noted, ‘The primary objective of copyright is not to reward the 
labor of authors, but “[t]o promote the Progress of Science and useful Arts.’”’ 3 “The 
“immediate effect” of the copyright law is that authors receive a ‘lair return for [their] 
creative labor”; however, the “ultimate aim is, by this incentive, to stimulate artistic 
creativity for the general public good.”" 4 There is no evidence that the grant of a new 
performance right would provide incentives to record labels or artists to produce more, 
or better, sound recordings. 

The existing U.S. system of “free airplay for free promotion” has served both the 
broadcasting and recording industries well for decades. As a result, the U.S. is the most 


3 Feist Publication, Inc. v. Rural Telephone Service Co., 499 U.S. 340, 349-50 (1991 ) (citations 
omitted). 

4 Twentieth Century Music Corp: v. Aiken, 422 U.S. 151, 156 (1975). 
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significant exporter of music and the largest territory for recorded music sales . 5 6 
Operating without a sound recording performance fee on the over-the-air broadcasting, 
the U.S. recording industry is larger than that of the U.K, France, Germany, Canada, 
Australia, Italy, Spain, and Mexico combined , all of which have performance fee 
regimes . 8 

The law and the current system of reciprocal compensation, as they stand today, work. 
Imposing a new performance tax on local radio broadcasters and upsetting the careful 
balance that has evolved over the years and been repeatedly recognized by Congress 
would be a shift of seismic proportions. There is nothing in the way other countries 
subsidize their recording industries that can justify such a shift here in the U.S. 

A. Other Countries Provide Less Protection For Sound Recordings 
Than the U.S. 

Under U.S. law, copyright owners of sound recordings enjoy the status of “authors.” In 
contrast, most foreign legal systems deny protection to sound recordings as works of 
copyright “authorship," but instead afford producers and performers a measure of 
protection under so-called “neighboring rights” schemes . 7 While that protection may be 


5 Warner Music Group Annual Report 2007 at 16. 

6 Adopted from IFPI Market Research available at www.ifpi.org . 

7 Stephen M. Stewart, International Copyright and Neighboring Rights, 190 (1989). Most 

countries distinguish between, and provide different schemes of protection for, works of “high 
authorship" such as novels and sculptures and the rights provided to performers, producers of 
sound recordings, and broadcasters whose activities are described by some as less “highly 
creative exercises." The rights afforded to these groups are referred to as “neighboring rights.” 
Nimmeron Copyright, § 8 E.01[A], 
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more generous in some respects than sound recording copyright in the United States 
(such as the right to collect royalties in connection with public performances) it is 
distinctly less generous in others. 

For example, in many “neighboring rights” jurisdictions, the number of years sound 
recordings are protected for a significantly shorter period than under U.S. law. Under 
U.S. copyright law, a sound recording is generally protected for 95 years. Canada, and 
many other countries in Europe and Asia, however, provide only 50 years of protection. 8 
Indeed, Article 17 of the WIPO Performance and Phonograms Treaty of 1996 (WPPT) 
specifies only a 50-year term of protection, in the U.K., the British Government recently 
considered but then declined to extend the term of protection past its current 50 years, 
despite fierce lobbying by the recording industry. In other words, in countries that 
provide protection for sound recordings for only 50 years, the recordings of artists such 
as Elvis Presley, Buddy Holly and many other stars of the 1950s and 1960s either are, 
or soon will be, no longer protected. By contrast, in the United States, copyright in 
these sound recordings will protect these works for an additional 45 years. 


8 The term of neighboring rights protection in Member States of the European Union, which was 
harmonized by Council Directive 93/98/EEC of 29 October 1993 (as amended by Counsel, 
directive 2001/29/EC of 22 May 2001), required all E.U. Member States to adopt provisions in 
their domestic legislation which provide for 50-year terms for neighboring rights in sound 
recordings. See Canadian Copyright Act § 23(1 ); Copyright Law of Japan, Article 1 01 ; New 
Zealand Copyright Act of 1994, Sec. 23(1)(a); International Intellectual Property Alliance of 2008 
Special 301 Report (www.iipa.com) (“IIPA 2008 Report”). 
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Perhaps more importantly, many countries that have adopted performance fees for 
sound recordings provide few or no anti-circumvention measures for copyright 
protection or copyright management information - protection the U.S. provides . 9 As a 
result, although many countries that have adopted performance rights for sound 
recordings have done little or nothing to protect sound recordings against illegal copying, 
and other forms of piracy. The toll this piracy takes on the record industry no doubt far 
exceeds whatever is earned in performance royalties . 10 

B. Other Countries’ Broadcasting Systems Are or Were 
Government Subsidized 

In sharp contrast to the U.S. commercial radio broadcasting industry, which was built by 
private commercial entrepreneurs who did not receive any subsidy from the government 
or the listening public, broadcast systems in many other countries were built and owned, 
or heavily subsidized, by the government and by tax dollars. 


In the U.K., for example, performance fees were adopted when the BBC was the sole 
broadcaster on the air and the only entity paying the performance fee . 11 When non- 


9 Countries that have neglected to implement anti-circumvention measures include Argentina, 
Canada, Chile, Egypt, India, Israel, Indonesia, Malaysia, Mexico, New Zealand, Philippines, 
Poland, Romania, South Korea, Sweden, Switzerland and Thailand. IIPA 2008 Report, 

10 For example, tens of billions of illegal files were swapped in 2007. The recording industry 
estimates that the ratio of unlicensed tracks downloaded to legal tracks sold is about 20 to 1 . 
International Federation of the Phonographic Industry. IFPI Digital Music Report 2008: 

11 The BBC operates under a Royal Charter and license obtained from the Home Secretary 
which includes clauses relating to finances and programming. The BBC cannot express its own 
editorial opinion. Its U.K. radio service is financed, in large part, by a television license fee which 
all owners of television sets in the U.K. must pay. See www.bbc.co.uk/worldservice . 
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government, commercial radio stations were launched in the U.K. in the 1960s, the 
Independent Broadcasting Authority first negotiated those stations performing licenses. 
This would be comparable to the Federal Communications Commission negotiating 
music licenses on behalf of U.S. radio stations. 

Germany and France have a similar broadcasting history. At the time Germany adopted 
a sound recording performance fee in 1 965, radio stations were government-owned and 
operated. It was not until the late 1980s that the German radio industry was privatized. 12 
When France introduced its performance fee in 1 985, the French radio industry was still 
working through changes that would allow for some private ownership of radio 
stations. 13 

Even more dramatically, until the end of the 1980s, the entire continent of Africa had 
only two radio stations that were not state-owned. 14 

Significantly, when parts of the broadcasting systems in those countries were ultimately 
privatized, performance fees for recordings had already been institutionalized. Thus 
unable to negotiate a market-based reciprocal “airplay for promotion’’ arrangement like 


12 Stephen M. Stewart, International Copyright and Neighboring Rights (1989); Putze, Jens, 
Special Report on Germany (1): Can the press stay on top as TV gears up for growth? - 
Television and radio are going private in Germany, posing a very serious threat to the dominant 
print media, Haymarket Publishing Services Ltd. Campaign, March 11, 1988. 

13 Id. 

14 Washington Post , October 7, 2007 at A.29. 
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in the U.S., private broadcasters entering the business were forced to accept the 
existing payment regimes as part of the cost of doing business. 


A comparison of governmental funding for radio (e.g., public broadcasting) also 
demonstrates the vast differences in political and cultural philosophies between the U.S.- 
and other countries. The 2005 report of the Digital Future Initiative Panel noted the 
following wide disparity between the annual funding per capita provided for public 
broadcasting in the U.S. versus other countries around the world: 15 


• United States $1.70 

• United Kingdom $83.00 

• Germany $85.00 

• Canada $28.00 

• Japan $49.00 

• Australia $28.00 


In Canada, the federally-funded public broadcaster Canadian Broadcasting Corporation 
(CBC) - which includes radio, television, specialty (cable) services, a pay audio service, 
an international service, an interest in Sirius Canada and Internet programming - 
received federal government funding in 2006 that exceeded $1 billion. 16 


15 "Digital Future Initiative: Challenges and Opportunities for Public Service Media in the Digital 
Age.” http://www.freepress.net/docs/dfi report.pdf . 

16 This consists of an annual appropriation of $946 million plus an additional $60 million in non- 
recurring funding of which $348 million was for radio at 

http://www.cbc.radk) canada.ca/annualrpeports/2005-200S/pdf/financials-e.pdf . 
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The Australian government recently announced an allocation of an “additional” AU$2.4 
million to distribute CDs to community radio stations in order to provide exposure and 
airplay for the musical works of local artists. 17 

The fact that some governments choose to subsidize their own national recording 
industries by granting performance fees and paying royalties from government-owned 
or subsidized stations clearly indicates how inappropriate such a system would be for 
the U.S. 

Moreover, the absence of a performance fee in the U.S. has not hurt the recording 
industry. The U.S. recording industry - which operates under a regime with no 
performance fee - is larger than that of the U.K., France, Germany, Canada, Australia, 
Italy, Spain and Mexico combined, all of which have performance fee regimes. 18 

C. Foreign Governments Exercise Control Over Broadcasting 
Content 

Governments in foreign countries often adopt policies to promote national culture 
through a variety of means, including imposing performance royalties on recordings and 
exercising control over broadcasting content. In contrast, the U.S. does not utilize its 
broadcasting system to advocate cultural or national agendas. The U.S. radio system is 


17 The Australian Media, May 17, 2008, at http://www.theaustralian. news.com.au . An additional 
AU$1 .5 million previously had been provided by the government for this project. See 
http://www.amraD.ora . 

18 Adopted from IFPI Market Research available at www.ifpi.org . 
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primarily structured as privately-held and commercial in nature and enjoys all of the First 
Amendment rights of freedom of the press. Of course, FCC-Iicensed stations have 
obligations to serve their local communities, but U.S. national policy has consistently 
exercised little control over the content of broadcasts. Rather, content is marketplace- 
driven, not quota-driven: what gets played is based upon what American listeners want , 
to hear. The diversity on the airwaves comes from the high quantity of stations and 
market-driven differences in programming and program formats, not from government- 
mandated playlists, as in other countries. 

o For example, the stated purpose of the Canadian broadcast system is to provide 
“a public service essential to the maintenance and enhancement of national 
identity and cultural sovereignty,” 19 and that it should “serve to safeguard, enrich 
and strengthen the cultural, political, social and economic fabric of Canada.” 20 
Canadian private radio stations are obligated to ensure that 35 percent of all 
popular music aired each week is Canadian. 21 French-language private radio 
stations in Canada are also required to ensure that a certain percentage of the 
music played is in French. 22 


19 Canadian Broadcasting Act, § 3(1 )(b). 

20 Id. at § 3(1)(d)(i). 

21 https ://www-cab-acr.ca/enalish/kevissues/primer.shtrn . 

22 https://www.cab-acr.ca/enalish/kevissues/primer.shtm : see also htto://www.media- 
awareness.ca/enalish/issues/cultural policies/canadian content rules.cfm . 
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, o In Mexico, both government-owned and private radio stations are financed by 
advertising (both public and private) but must provide 12 percent of broadcasting 
time for government use. Additionally, all “cultural” stations in Mexico are 
operated by government agencies or by educational institutions. 23 

o The 1992 Poland Broadcasting Act as amended in 2000 and 2004 requires 
broadcasters to dedicate at least 50 percent of their air time to European 
productions and 10 percent to independent productions. Moreover, at least 33 
percent of broadcasts each quarter must be produced in Poland. 24 

o Radio broadcast quotas in France specify that 40 percent of songs on nearly all 
private and public radio stations must be Francophone. 25 

D. Without a Performance Fee, the U.S. Is More Creative and 
Culturally Prolific Than Countries That Have Imposed One 

The U.S. is the most prolific producer of sound recordings in the world, and there is no 
evidence that the absence of a performance fee for record labels and artists has had 
any adverse effect on creativity, innovation or has in any other way decreased the 
incentives to create music and the performance of recorded music. 


23 Library of Congress Country Studies, Mexico at http://lcweb2.loc.aov/cai- 
bin/auerv/r?frd/cstdv:@field(DOCID+mx0095) . 

24 I1PA 2008 Report (Poland at p. 322). 

25 2008 National Trade Estimate Report on Foreign Trade Barriers at 225 (www.ustraov ). 
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The recording industry in the U.S. - with no performance fee - is twice the size of that 
of next-largest Japan, and larger than most major European countries combined. 26 
There is no reason to believe that more recorded music, or better recorded music, 
would be created if Congress were to impose performance fees on recordings aired and 
promoted on radio stations. - 

A 2003 New Zealand Cabinet Paper made this precise observation. It noted a lack of 
evidence to support the claim that the absence of an expanded regime of performance 
fees had led to any reduction of New Zealand’s cultural and intellectual diversity. 

Rather, “the creation of a successful performance is more dependent on other factors 
like the performers’ motivation, the reputation and appeal of the performer and the 
director, and the power of the story being told.” 27 

The recording industry has experienced worldwide revenue declines in recent years, 
and not just in countries without performance fees. Most countries have experienced a 
decline in recorded music sales, with 2006 being the seventh consecutive year jn which 
the recording industry has experienced declining revenues 28 The causes of such 
declines may be attributed to a variety of causes, such as online music piracy, online file 
sharing, expenditures on other forms of entertainment or the quality of newly recorded 


26 Adopted from IFPI Market Research available at www.ifDi.ora . 

27 Office of the Associate Minister of Commerce, Cabinet Economic Development Committee, 
Performers Rights Review, paras. 41-45 (NZ). 

28 Adopted from IFPI Market Research available at www.ifpi.oro . 
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music. 29 But there is no evidence or data suggesting that radio broadcasters (who 
already pay hundreds of millions of dollars in copyright royalties to music composers 
and publishers) are to blame for these revenue declines, .or that the revenue declines 
would not have occurred had U.S. broadcasters paid record labels and performers for 
promoting their music on the air. Accordingly, there is no justification for imposing a 
performance fee on local radio broadcasters to “make up” for these revenue declines. 

Further, while radio stations do not pay a cash performance fee to the recording 
industry, the promotional value derived from radio airplay, on air interviews with artists 
and promotions of concerts and merchandise provides reciprocal compensation to 
record labels and recording artists. In fact, a recent study shows that the promotional 
benefit provided to the recording industry from free radio airplay ranges from $1 .5 to 
$2.4 billion annually, which does not include the promotional benefit provided to concert 
ticket and merchandising sales. 30 


29 The use of online file sharing and consumer expenditure on other entertainment have been 
some of the causes. New York Times, January 4, 2008. The quality of newly recorded music 
may also be a cause. The best-selling album in 2007 was a collection of Christmas songs. Id. 
See All Access Music Groups, www.allaccess.com . October 8, 2007 (retailers bemoaning fact 
that “rock schedule is beyond a disaster"). 

30 Radio Airplay and the Record Industry: An Economic Analysis, Dr. James N. Dertouzos, June 
2008, available at www.nab.oro . 
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E. Foreign Performance Fee Revenues From Radio Are 

Disproportionately Allocated to Record Labels and Highly- 
Successful Artists 

The distribution of revenues generated from radio by performance fees in many foreign 
countries end up mostly in the hands of the record labels and a small minority of highly- 
successful artists. 31 

In most European countries, including the Czech Republic, Croatia, France, Germany 
and the Netherlands, between 77 percent and 89.5 percent of the total fees are 
distributed to only 20 percent of the top earning performers. In those countries, 80 
percent of performers receive no more than 10 to 23 percent of the total remuneration 
and at least 20 percent of performers do not receive any noteworthy remuneration. 32 

Moreover, record companies often benefit far more than the performers they represent. 
For example, in France, record producers receive an average of 13,545 Euros a year in 
royalties for music broadcast on radio, while artists receive an average of 329 Euros. 33 


31 See, e.g., Gowers Review of Intellectual Property, December 2006 (Gowers Review) at 51 
(arguing that a proposed extension of U.K. copyright term would not benefit all artists, but only 
the few highlight successful artists whose work is still commercially available after 50 years, and 
proposing that “perhaps a more sensible starting point [for increasing compensation to artists] 
would be to review the contractual arrangements for the percentages artists receive [from CD 
sales].’’) AEPO-ARTIS, Performers’ Rights in European Legislation: Situation and Elements for 
Improvement, June 2007, 11.1. 5.a. 

32 AEPO-ARTIS, Performers’ Rights in European Legislation: Situation and Elements for 
Improvement, June 2007, 11.1. 5.a. 

33 See Danish Ministry of Culture, International Tariff Analysis on License Fee to Administration 
Companies for Transmission of Music, Capacent, April 2006, at 3-31 . (Data reflect average 
yearly payments as of September 2005). 
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F. The Performance Royalty in Other Countries Is Imposed Broadly 
and Not Targeted at Just the Radio Industry 

Unlike the performance royalty legislation that has been introduced in the U.S. 

Congress, 34 countries that have imposed a performance royalty have not limited its 

application to only radio stations but rather have applied it broadly to require payments 

from any business establishments and public places where recorded music is aired - 

from restaurants to hotels to taxi cabs. 35 This results in hundreds of millions of dollars in 

costs to these businesses, but it is consumers who inevitably bear the burden in the 

end, by paying higher prices for products and services available from those who are 

burdened with this additional cost of doing business. 36 No explanation has been 

provided as to why the proposed U.S. performance fee should apply only to 

broadcasters. In fact, during a 2007 House of Representatives hearing on the subject, 

the U.S. Register of Copyrights Marybeth Peters argued that the fee should be 

broadened to include all commercial transmissions. When asked if royalties should be 


34 Performance Rights Act of 2007, S. 2500; H.R. 4789, 

35 Article 12 of The Rome Convention states that: "if a phonogram published for commercial 
purposes, or a reproduction of such phonogram, is used directly for broadcasting or for any 
communication to the public, a single equitable remuneration shall be paid by the user to the 
performers, or to the producers of the phonograms, or to both.” Although countries have the 
ability to limit the applicability of this provision to broadcasting only under Article 1 6 of the Rome 
Convention, practically speaking, we are not aware of any countries that have instituted such 
limitations. 

36 See, e.g., Gowers Review at 56. Albeit in the context of a contemplated extension of 
copyright, Gowers argues that such extension would "increase costs for all businesses that play 
music” including hairdressers and retirement centers, for example. “The impact of extension 
would therefore tie felt throughout the economy.” The same holds true for the proposed 
imposition of a performance fee in the United States. 
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paid in cases where music is played in restaurants, bars, retail shops, shopping centers, 
and sporting events, and her answer was “ultimately, yes." 37 

The logical and fair conclusion to be drawn from the proposal that a performance tax 
should be imposed for publicly playing sound recordings is that if such a proposal were 
to be adopted, everyone who engages in this activity should pay. Indeed, those who 
perform sound recordings and provide little or no promotional value, such as retail 
establishments, restaurants, bars, and entertainment venues, should pay more. There 
is nothing in schemes by which other countries subsidize their recording industries that 
would justify such a massive redistribution of wealth in favor of the recording industry. 

G. Congress Has Correctly Considered and Rejected Being 
Influenced by Foreign Performance Royalty Legislation 

The general rule, still in effect today, is that the vast majority of public performances of 
sound recordings are not subject to a performance fee. In 1995, Congress passed the 
Digital Performance Right in Sound Recordings Act of 1 995 (DPRSA) which created an 
exception to this general rule and provided a limited performance royalty in digital audio 
transmissions, but specifically did not include over-the-air broadcasts. 

In the deliberations over DPRSA, those advocating a much broader performance royalty 
argued then, as they do now, that the fee should apply to broadcasters because of the 
existence of the royalty in other countries. Indeed, those pressing for a broader fee were 

37 Hearing before the Subcommittee on Courts, the Internet, and Intellectual Property of the 
Committee on the Judiciary, “Ensuring Fair Compensation: Updating the Performance Right and 
Platform Parity for the 21 sl Century,” 1 1 0 lh Congress, July 31 , 2007, p. 1 1 5. 
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seeking to have it included as a mandatory provision of an international treaty being 
negotiated at the World Intellectual Property Organization (WIPO). 


Congress was aware of those efforts, but was unpersuaded that the existence of a 

performance fee applied to broadcasters in many other countries provided adequate 

justification for its application in the U.S. 

The Committee is well aware of ongoing discussions and attempts to 
greater international harmonization of copyright and neighboring rights at 
the World Intellectual Property Organization (WIPO), in discussions within 
the G-7, and other forums. This legislation reflects a careful balancing of 
interests, reflecting the statutory and regulatory requirements imposed on 
U.S. broadcasters, recording interests, composers, and publishers, and 
the recognition of the potential impact of new technologies on the 
recording industry. The purpose and scope of this new right are clearly 
laid out in the bill and this report. The underlying rationale for creation of 
this limited right is grounded in the way the market for prerecorded music 
has developed, and the potential impact on that market posed by 
subscription and interactive services - but not by broadcasting and related 
transmissions. 38 

Accordingly, Congress has long been aware of the fact that other countries impose a 
fee for the public performance of sound recordings. Indeed, Congress has specifically 
considered these foreign regimes and, after a "careful balancing of interests reflecting 
the statutory and regulatory requirements imposed on U.S. broadcasters recording 
interests composers and publishers . . .” 39 has decided the U.S. is just fine the way it is. 


38 S. Rep. No. 104-274, 104'*' Cong. 1 st Session at 17. 

39 Id. (emphasis supplied) 
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H. Conclusion 

This paper illustrates some of the key differences between the business, legal and 
cultural structures surrounding the recording industry in the United States and those of 
many foreign jurisdictions. The U.S. radio industry differs from those in other countries, 
most of which rely on heavy subsidies from their governments and where content is 
heavily influenced by the government. The U.S. model is unique and it works. 

The fact that the laws of some foreign jurisdictions provides for a performance fee in 
sound recordings does not justify imposition of such a tax in the U.S., where the 
proliferation and dissemination of music far exceeds other countries. 

The existing U.S. model of “free airplay for free promotion’’ has served the recording 
and broadcast industries well for decades. The vast majority of listeners identify FM 
radio as the place they first heard music they purchased. With an audience of 235 
million listeners a week, there is no better way to expose and promote sound 
recordings. A new performance tax would take this mutually beneficial system and 
transform it into an unfair, one-sided scheme that financially benefits only the recording 
industry - to the detriment of local radio stations and their listeners. There is nothing in 
the way that other countries subsidize their recording industries that can justify such a 
result. 
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Mr. Conyers. The chairman of the RIAA, Mitch Bainwol, has re- 
placed Hilary Rosen — now, a number of years ago — and he serves 
on the board of several boards including leadership music in Nash- 
ville, is a graduate of Rice University, and of Georgetown Univer- 
sity as well. 

TESTIMONY OF MITCH BAINWOL, CHAIRMAN AND CEO, 

RECORDING INDUSTRY ASSOCIATION OF AMERICA (RIAA) 

Mr. Bainwol. My name is Mitch Bainwol. I am the CEO of the 
RIAA. Today, I am here as a member of the MusicFIRST coalition, 
which represents labels big and small, managers, musicians, and 
producers, all together, in supporting the performance right. 

This issue unites the creative community, property rights advo- 
cates and labor. I am pleased to be sitting here today with the in- 
comparable Billy Corgan — my 10-year-old son is a huge fan, Billy — 
and Paul Almeida from the AFL-CIO. I am delighted to submit for 
the record a letter from the Property Rights Alliance in support of 
this bill. 

[The information referred to follows:] 
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Property Rights 

» Alliance 


l'»20l Strict. S'W Si itf 2W WviMiNoiuv.DC ;oov> 2i>Z-~K^-02ft6 - mitt-.. rRr >n-RTYiia,rrr^MU\’-- i orl- 


February 5, 2 <hp) 

To: All Members. U.S, House of Rcprescnraih r> 

Rl Performance Right fur Sound Recording 

Legislation be mg considered in rile I louse .ind Senate seeks to .unend the “Digital Performance Royalty in Sound 
Recording Act of 1995,” which required digml radio, such as satellite radio, cable radio channels, and Internet 
web casts to compensate songwriters and recording artists for die use of their music. Currently, broadcasters an 
by law exempt from paving royalties to owners of sound recording copyrights Proposed amendments in the 
I louse and Senate r. . the 1095 Act would eliminate the exemption for broadcast radio, thus requiring them to pay 
royalties to die owner of the sound recording A* with digr.il broadcasters, VM/FM broadcasters would acquire 
a license and make one payment annually under a government set rate fb r all the music they play 

The debate currently being waged is whether radio broadcasters should Ik- illowcd to use copyrighted intellectual 
property without compensation because of the perceived promononal Iwwfif to the owner of the creative work 
The fact that broadcast radio is the only exemption to granting compensation for performance nghts makes the 
promotional value argument invalid Where radio may once have been the only medium for a recording artist to 
promote their work, in today’s digital world there are countless mediums from satellite radio to internet radio to 
MySpace that allow consumers to enjoy the creative works of recording artists Al I of these mediums pay for the 
use of music despite offering a potentially greater promotional value In fact, much of the music played over the 
airwaves only teaches that medium after they have found success in these new arenas. 

In the realm of property rights, the exemption fir radio broadcasters from paying royalties to the owners of 
sound recordings represents nothing more than a taking under the semblance of offering free promotion for 
recording artists A similar taking occurred in die Ketn v. the City of \iu IjuuJom Supreme Court decision. In that 
cast, the Court mled rhar the government may use the p< iwcr of eminent domain to expropriate property for 
private to private transfer under the ambiguous rule of "economic development " The public outcry in response 
to the decision demonstrates opposition by i majonty of Americans to takings that abuse p force red private 
property regardless of economic benefit 

Property owners in America are not just proprietors of the land and homes where they live, or creators who have 
a vested interest in their intellectual property. Whether they are ranchers or wntens. Amencans work in a society 
where individual freetlom, economic expansion and job creation depend on securing property rights. Ixonomic 
growth only occurs when property, in all forms, is respected AND protected. 


Sincerely, 



Kelsey ‘Zahourek 
Ivxecutive Director 
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Mr. Bainwol. I would like to focus your attention on five key 
points. The first point: The issue is not as complicated as the 
broadcasters suggest. On the contrary, this year, radio will spin al- 
most a billion songs in the United States, making billions of dollars 
in advertising from our music. The payment to artists and labels 
for those recordings will not amount to even a penny, not a penny. 
As George Carlin famously said, “What a ratio.” 

I am not aware of any business elsewhere in the American econ- 
omy where the primary input is not compensated. The broadcasters 
brandish diversionary rhetoric. We have heard it today; they call 
this a tax. You know better than I that a tax is what government 
collects, not a payment between private parties for private prop- 
erty. 

No, what is going on here is entirely different. It is a taking. 
When broadcasters use our music to build their business for inves- 
tors, but performers and musicians don’t get paid when our music 
is played and we cannot tell radio not to use our music, that’s a 
taking. 

The second point: The U.S. in the case of terrestrial radio is 
unique. We’re the only Nation in the OECD that does not provide 
the creator compensation for radio play; and ironically, the most 
economically secure platform that broadcasts music, over-the-air 
radio, dominated by big corporations, is the only platform in the 
United States that does not pay. 

Satellite does. Internet companies do. Cable does. Terrestrial 
radio is an anomaly. The competitive landscape, thus, is biased in 
favor of the old establishment players against new start-ups and 
innovative technologies. 

Third point: While this has always been a taking, the so-called 
logic behind the taking has totally collapsed. You hear broadcasters 
talk about promotions and the symbiotic relationship that exists 
between our industries. 

Here are the facts: More than half of what big radio plays on the 
air are oldies. I love oldies, and I know you guys do, too. Older art- 
ists do not tour, and they should not have to. 

The promotional value for playing oldies is hollow. We are no 
longer in a world in which listeners turn on the radio, hear a song 
and run down to Tower Records to buy that song. We are increas- 
ingly moving to a world where consumers get their music through 
the performance of it — through standard radio, through niche pro- 
gramming or on-demand access. We are not saying there is no pro- 
motional value. There is, but it has diminished. 

Sales have fallen from almost $15 billion to $9 billion since 1999, 
including digital, and hits are not what they once were. In 2000, 
the Top 10 song albums in the country sold 60 million units. Last 
year, the Top 10 song albums sold about 19 million units. 

Grammy-award-winning artist Herbie Hancock said it best, and 
you are right, “While there is no question that radio promotes 
music, it is also clear that music promotes radio.” The fact is that 
whatever value promotion represents should be made a factor for 
determining the appropriate rate. That’s what this bill does. 

Fourth point: This bill focuses on big corporate radio, and we are 
anxious to roll up our sleeves to work with smaller stations, like 
those of Mr. Newberry’s, to find responsible ways to address their 
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concerns. As it is, almost 80 percent of the stations in the country 
are accommodated. Stations under $1.25 million in revenue enjoy 
a flat fee amounting to about $400 a month. Public stations pay 
less than $100 a month. Talk radio will not pay for music; neither 
will religious services. 

We are prepared to work with the smaller stations to build 
phase-in ramps, given the economic downturn. We just can’t find 
anyone to sit down with. Despite the call last year from Members 
from this Committee for us to sit down and negotiate, Mr. Rehr, 
who runs the NAB, said he would rather slit his throat than talk. 
I have got to tell you that it makes it hard to negotiate with that 
kind of player. 

But to be clear, the issue in the end is not about small station 
owners; it is about whether big, consolidated radio can continue to 
flex its muscle to perpetuate this taking. As for Administrations of 
both parties, the Bush administration and the Clinton administra- 
tion before it, Administrations of both parties stipulated there is no 
legal or policy rationale for the sweetheart deal that broadcasters 
enjoy. 

The fifth and final point: This issue is not merely about transfer- 
ring revenue from one company to another, far from it. Half of the 
payments will go directly to the performers, by statute — radio sta- 
tions, to Sound Exchange, to the artists, period. Many of the recipi- 
ents are artists and musicians who are struggling. 

Additionally, due to international reciprocity, the law will return 
millions of dollars each and every year, dollars that are locked up 
now overseas. Broadcasters receive a government handout, cor- 
porate welfare in the form of free broadcast spectrum and a rigged 
economic advantage over every other radio platform. 

It is no mystery why they are fighting so hard to maintain the 
special exemption. What business would not love to avoid paying 
for their key input? Imagine Morton’s not paying for beef or car 
manufacturers alleging economic hardship to suggest they should 
get free steel. Preposterous. 

Once again, we thank you for your attention to this matter. We 
look forward to working with you to get this right. 

[The prepared statement of Mr. Bainwol follows:] 
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Prepared Statement of Mitch Bainwol 


STATEMENT OF MITCH BAINWOL 
CHAIRMAN AND CEO 

RECORDING INDUSTRY ASSOCIATION OF AMERICA 
BEFORE THE 

HOUSE COMMITTEE ON THE JUDICIARY 
ON 

H.R. 848, THE “PERFORMANCE RIGHTS ACT” 
MVRCH 10, 2009 


Chairman Conyers, Ranking Member Smith, and Members of the Committee, 1 
appreciate the opportunity to be with you this morning. My name is Mitch Bainwol and I 
am Chairman and CEO of the RIAA 1 . But today I am here as a member of the 
MusicFIRST coalition, which represents American labels big and small, artists, 
managers, musicians, and producers who are all united in supporting the Performance 
Rights Act to finally end the special subsidy over-the-air radio has been receiving. 

This Committee has spent considerable time on this issue over the past couple of 
years and you know it well. The Performance Rights Act ends an anomaly under U.S. 
law that provides broadcast radio with a unique, special interest exemption under which 
broadcasters avoid making payment for the property that drives their business. Every 
OECD country and virtually every industrialized nation in the world requires radio to pay 
for the sound recordings broadcasters play. Every other platform that plays music in the 
U.S. also pays, whether that’s satellite, cable or Internet webcasting. 1 would like to 
highlight this inequity with five key points. 

First, this issue isn’t complicated as the broadcasters suggest . On the contrary, 
it’s pretty simple when you get down to it. This year radio will spin almost a billion 
songs in the United States, leading to billions in revenue from advertising. The payment 
to artists and labels for use of those recordings, however, will not amount even to a 
penny. As George Carlin famously said, what a ratio! 

And the lack of a performance right in the U.S. is not just about a loss of 
compensation domestically. Our music gets more airplay around the world than any 
other country, yet because our own laws prevent payment for radio performances, other 
countries won’t compensate us when they play our music even though they compensate 
their own and other countries’ artists. Our laws have not only denied us and our 
economy hundreds of millions of dollars from abroad, they unfortunately continue to set 
a poor example as we strive to strengthen intellectual property laws around the world. 

The broadcasters brandish hyperbolic diversionary rhetoric. They like to say this 
is a tax. But you know better than I that a tax is what government collects, not payment 


1 The Recording Industry Association of America, Inc. ("RIAA”) is a trade association whose member 
companies create, manufacture and/or distribute approximately 85% of all legitimate sound recordings 
produced and sold in the U nited States. 
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between private parties for the use of property. This is payment for intellectual property 
from entities that use that property as the foundation for their profit-making business 
model . The fact that broadcasters use this outlandish characterization demonstrates how 
far they will go to distort the debate. If anything, this has been a government subsidy to 
the broadcasters, allowing them to use property for free in an anticompetitive manner 

No, what’s going on here is entirely different. It’s effectively a taking. The 
broadcasters use music to build their business. But investors, artists and musicians don’t 
get paid when our music is broadcast over the air. And we don’t have the ability to tell 
broadcasters not to use our property. That’s a taking. 

Every Administration in recent times. Republican and Democrat, has recognized 
there is no policy or legal basis to maintain this special interest exemption that enables 
the taking of our property. The politics of this issue shouldn’t be complicated; the 
substance certainly is not. 

In fact, broadcasters themselves have acknowledged the simple and fundamental 
point of this right: that use of someone else’s property requires the ability to negotiate for 
compensation. After all, broadcasters have argued forcefully (most recently in the 
Satellite Home Viewer hearings before this Committee) that cable and satellite operators 
who retransmit a broadcaster’s signal into that broadcaster’s local market - and therefore 
“promote” the broadcaster by bringing the signal to new viewers in the market and thus 
produce more revenue for the broadcaster - must still pay them for use of their TV 
programming. Unfortunately, broadcasters have argued just as forcefully against 
payment when it’s their radio stations using others’ music. Of course, that’s not 
complexity; it’sjust hypocrisy. 

Second, the United States and the case of terrestrial radio are unique . We’re the 
only OECD country and virtually the only industrialized nation that doesn’t provide the 
creator compensation for performance on the radio, putting us in the company of nations 
such as Iran, China, and North Korea. And, ironically, the most economically secure 
platform that broadcasts music - over the air radio, dominated by big corporate players - 
is the only platform in the U.S. that doesn’t pay. Satellite does. Internet companies do. 
Cable does. 

Terrestrial radio is an anomaly. The competitive landscape thus is biased in favor 
of the old establishment players and against new start-up and innovative technologies. Of 
course, this is because the broadcasters have traditionally been more politically powerful 
than those of us who make up the creative community. And they’ve done an effective 
job throwing up smoke screens to cloud the issue. 

Third, the broadcasters' promotion argument is not a basis for denying fair 
compensation to creators . Here are some of the reasons why: 

• Let’s face it, music promotes radio. Broadcasters are in the business of selling 
advertisements, not music. Music is what broadcasters use to attract listeners. 


2 
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which in turn allows them to earn billions from advertising. Indeed, radio 
plays the music that their surveys tell them their listeners want to hear. And in 
many cases, radio only plays music to make money after that music has 
garnered exposure. 

• So what if radio provides some promotion? Virtually every distributor of 
music lays claim to being promotional, but they still pay for the music that 
they use. In fact, radio’s promotion argument applies to songwriters, yet radio 
stations still pay songwriters, as they should . 2 And radio pays professional 
sports teams even though broadcasts of games promote ticket and 
merchandise sales. The bottom line is that promotional value does not obviate 
the requirement for payment under our laws. If it did, why would Tom 
Clancy get paid when his novels become movies even though it undoubtedly 
promotes the sale of his books? 

• Everything has changed about the music industry, and everything has changed 
about the consolidated radio business, except this anachronistic law. The fact 
is, we are no longer in a world in which listeners hear a song on the radio and 
they run down to the comer store to buy it. We are increasingly moving 
toward a world where consumers get their music through performance of it - 
whether through standard radio, niche programming, or on-demand access. 
Promotion for sales is quickly becoming a thing of the past. 

Of course, the promotional argument makes no sense for other reasons: 

• In an economy predicated on property rights, it’s property owners, not those 
using the property, who should decide whether or not to give away their 
product in the name of promotion. 

• More than half of what big radio plays on the air is oldies. T love it and you 
do too. But the reality is that oldies don’t sell very much. The promotional 
value is hollow. 

• Broadcasters want to be paid when their programming is retransmitted into the 
broadcaster’s local market by cable and satellite, even though carriage on 
those platforms promotes revenue increases and helps broadcasters sell more 
commercials at higher rates. 


We’re not saying there is no promotional value in some cases. There is. But it is 
substantially diminished. The fact is, whatever value promotion represents should be 
made a factor for determining the rate of payment. That’s exactly what this bill provides. 


Fourth, this bill focuses on big corporate radio, and we would be delighted to roll 
up our sleeves to work with smaller stations like those of Mr. Patrick and Mr. Newberrv, 


2 Songwriters’ creativity underlies all great performances. But let’s face it - no one is turning on tire radio 
to hear me perform any of those songs. Audiences arc drawn to the renditions of those songs by their 
favorite performers. Ultimately, it is those performances that draw listeners. 
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to find responsible wavs to address their concerns As it is, the vast majority of the 
stations in the country have a special accommodation under the Performance Rights Act: 

• Small stations : Small broadcast stations, including small religious stations, 
will pay a nominal flat fee of only $5,000 per year for an unlimited use of 
music - with no litigation, negotiation or arbitration costs. This fee is set in 
statute and cannot be raised without an Act of Congress. That is less than 
$420 per month (less than their electric bill) for all the music a station wants 
to play - and music is their core business. More than 75% of all radio stations 
and more than 80% of all religious stations in the country will pay only this 
amount. This will ensure that small stations are not economically hurt while 
creators of the property they are using are respected and compensated. 

• Noncommercial. Public and College Radio stations : Noncommercial and 
public stations such as NPR, nonprofit religious stations, and college radio 
stations will pay a nominal flat fee of only $1,000 per year for an unlimited 
use of music - with no litigation, negotiation or arbitration costs - no matter 
what their revenues are. That is less than $85 per month for all the music a 
station wants to play. This will ensure that nonprofit stations can continue 
their mission while creators of the property they are using are respected and 
compensated. 

• Talk Radio. Religious and Mixed Format stations : Talk radio. Religious and 
Mixed Format stations would not pay for incidental uses of music at all, and 
formats that make more than incidental uses but do not play music all the time 
would only pay for the music they use. 

• Religious stations : In addition to benefiting from the small, nonprofit, per 
program and incidental accommodations above, the broadcast of religious 
services would be completely exempt from any payment. 

• Promotion of music : In determining what large corporate radio stations 
should pay, the promotional value will be taken into consideration. If 
broadcasters show a great deal of promotion, the rate will be lower, so that 
fairness is provided to both the broadcaster and the creator. 


But, to be clear, this issue in the end is not about Mr. Patrick or Mr. Newberry or 
other small station owners. It is about big corporate consolidated radio and whether they 
can continue to flex their muscles to perpetuate a taking that in today’s world sticks out 
like a sore thumb. 

Instead of dialogue, these broadcasters have dedicated their energies to generating 
political support for a non-binding resolution rejecting reasonable compensation for the 
taking of property. Tf s not shocking that a non-binding resolution that sounds like apple 
pie and tells less than half the story can be made to look innocent and even attractive. 

But not only does the Performance Rights Act directly address concerns reflected in the 
resolution, it is, contrary to the resolution’s fabrication, limited only to broadcast radio. 
The Performance Right bill does NOT apply to other businesses such as bars, restaurants, 
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entertainment venues or other establishments. It addresses only parity in radio in a 
manner that levels the playing field for all radio platforms and provides performers with 
appropriate compensation for the use of their music to attract advertisers for the profit of 
the radio station. 

Fifth and finally, this issue is not merely about transferring revenue from one 
company to another . Far from it. Half of the payments will go directly to the performers, 
by statute, without going through any third party - they go from the radio station that 
uses the recording to SoundExchange to the artist - period. Many of the recipients are 
artists and musicians who are struggling to make a living and this income is necessary for 
them to continue creating the music we love. 

We in the music community pledge to work with you and the other stakeholders 
in this debate in a constructive way to try to find a responsible compromise that everyone 
can live with, so long as the answer is not simply perpetuating the taking of our property 
without compensation. We’re prepared to work with the smaller stations to build phase- 
in ramps to deal with the economic downturn. We just can’t find anyone who is willing 
to sit down with us. Despite the call from members of this Committee last year for the 
parties to sit down, the NAB is saying “No.” Mr. Rehr, who runs the NAB, said he 
“would rather slit his throat” than engage on this issue. Candidly, that makes it tough to 
negotiate. Despite Mr. Rehr’s comments, we remain ready and willing to discuss 
specifics with the broadcasters. 

Broadcasters receive a government handout - corporate welfare - in the form of 
free broadcast spectrum and a significant economic advantage over evety other radio 
platform - all of which have to pay. It's no mystery why broadcasters are fighting so 
hard to maintain their special interest exemption. What business wouldn’t love to avoid 
paying for their key input? Imagine Morton’s not paying for beef or car manufacturers 
alleging economic hardship to suggest they should get free steel. Preposterous. I’m not 
aware of any business elsewhere in the American economy where the primary input isn’t 
compensated. 

No, it’s not hard to understand why broadcasters oppose correcting the law and 
eliminating this profitable exemption. But today it is impossible to understand their 
unfair advantage over every other radio platform and the United States’ unfortunate 
distinction as the only OECD country to deprive creators of this right. Tt is impossible to 
understand how we can continue to allow broadcasters to take others’ property to build a 
multi-billion dollar industry without paying a cent to those who create it. 

Once again, we thank you for your attention to this issue and your consideration 
today of the Performance Rights Act. 

Thank you. 
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Mr. Conyers. The Committee is pleased to welcome Marsha 
Blackburn of Tennessee to our Committee hearings. We think she 
is from Nashville, but some think that there are other parts of Ten- 
nessee she might be from. 

Mrs. Blackburn. Thank you, Mr. Chairman. I appreciate the op- 
portunity to step in. I have a little bit of Memphis and a little bit 
of Nashville. I go all the way to the Kentucky border. 

Mr. Watt. Mr. Chairman, I ask unanimous consent to allow the 
gentlelady to make an opening statement. 

Mr. Conyers. Without objection. 

Mr. Smith. Mr. Chairman, I am afraid I have to object. 

Mr. Conyers. All right. 

Mr. Smith. If the Chairman would yield or maybe the gentleman 
from North Carolina, I will be happy to explain why to my good 
friend and colleague. 

Mr. Watt. Are you reserving the right to object or are you object- 
ing? 

Mr. Smith. I am objecting. 

Mr. Watt. Well, if you are objecting, then that is the end of the 
conversation. 

Mr. Smith. Well, in that case, I will reserve the right to object. 

Mr. Watt. All right. In that case, I will listen to you. If you have 
already objected, I do not know why we are having the discussion, 
but go ahead. 

Mr. Conyers. Why are you so controversial, Mrs. Blackburn? 

Mrs. Blackburn. I will just say thank you, Mr. Chairman. I ap- 
preciate the opportunity to sit in. I did not want to make a state- 
ment, but I appreciate the opportunity to clarify all of the good peo- 
ple that I do represent in my little bit country/little bit rock-and- 
roll district. 

Mr. Smith. Mr. Chairman, I would like to explain, just so that 
our colleagues and so, perhaps, those in the audience understand 
why I objected. 

It has been a longstanding policy on this Committee — that I 
thought the gentleman from North Carolina was aware of, and that 
I know the Chairman is aware of — that we do not have Members 
who are not Members of the Judiciary Committee make opening 
statements. 

If we were to set that precedent, as much as I might like to do 
so today, we might be inundated with dozens of Members who 
would appear at every hearing and who would have reason to make 
opening statements. 

Mr. Watt. Will the gentleman yield? 

Mr. Smith. Just a minute. 

So, at least in this Congress and in the last Congress, the Chair- 
man and I have had an agreement that we would not have opening 
statements by other Members. 

I will be happy to yield. 

Mr. Watt. I thought I was being bipartisan in making this mo- 
tion, and I thought I was the appropriate person to make it, since 
I was one of only two people who did not make an opening state- 
ment myself. But if the gentleman does not want his colleague to 
make an opening statement, that is fine with me. 

Mr. Smith. I yield back, Mr. Chairman. 
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Mr. Conyers. I would like to ask any of the distinguished wit- 
nesses if they have any opening remarks that they would like to 
exchange about anything that they have heard from the other wit- 
nesses before we begin. 

Oh, yes, Mr. Almeida. 

Mr. Almeida. I understand the difficult times the small radio 
stations are in and the burden it would be on them. However, even 
more so are the musicians and the background singers who are fur- 
ther, if you want to call it, “down the food chain.” 

So they should be further penalized? I think it is a major injus- 
tice to those workers who do their work. 

I think that we have this common misconception of performers. 
We kind of hold them on a plateau in what we take for our per- 
sonal enjoyment. I think we often do not connect that they are 
working people, trying to put bread on the table. So I think we 
take advantage of that often by the position that we put them in 
in society. 

Mr. Patrick. Mr. Chairman, we understand where they are — the 
musicians, the background singers, all of those types of people. I 
want to make sure the Committee understands. We are not just 
talking about the small market stations. 

I was just recently in your home State 2 weekends ago, trying 
to help a family who owns an AM/FM radio station up in central 
Michigan. At the end of last year, the total money that they had 
made off that station was $33,000, and there is no doubt, at $5,000 
a clip, they lost a third of their income almost. This is a husband 
and wife who work 50 to 60 hours a week. 

When I go through Intercom and Citadel and all of the big com- 
panies, and Radio One, that have been delisted from the ex- 
changes, this is not just a small market radio problem; this is a 
radio problem. While $16 billion sounds like a lot, there are 13,000 
radio stations, and the reality is, we have been down $5 billion in 
the last 2 or 3 years. 

So it is everywhere in radio, and we are hurting, and we are 
going to the same stations, working hard, and doing all of the 
things that we have to do to try to survive, and it is very tough. 

I will tell you that I am helping a couple of African American 
companies right now, and I am helping a Spanish company in 
Texas right now. If this bill were to pass, that Spanish radio oper- 
ator, who is already losing money on an operational basis, would 
pay about a $1.8 million to $2 million more. They are already in 
trouble; that will absolutely push them into bankruptcy. 

Mr. Conyers. Yes, Mr. Bainwol. 

Mr. Bainwol. If I could, I think it is important to separate the 
conversation between the question of a right and the question of a 
rate, and that really is the core question here. 

We are not going to be in a down economy forever. Parentheti- 
cally, nobody has a monopoly on pain. We were both $15 billion in- 
dustries about 10 years ago. They have gone up and we have gone 
down, but that is not the point. 

The question here really is, should there be a right? Is it accept- 
able for a taking to occur in this country with this one platform 
when it does not exist as a taking in any other industrialized na- 
tion in the world or in any other platform in the U.S.? 
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There ought to be some compensation. There ought to be a right. 
Then the question is: Okay, if you say there is a right, then what 
should the rate be? We hear a lot of scare chat about how dam- 
aging this would be. 

Again, we are not going to be in a down economy forever. The 
question is, maybe this is done as a percentage of revenue. Right 
now, the composition side is about 3 percent. The typical ratio be- 
tween the composition side and the sound recording side is that 
there is some plus-up. Whatever that might be, would the broad- 
casters at the table be comfortable with 6 percent or 7 percent? 

We are not talking about something that would be, you know, as 
draconian as the suggestions that you all have made to fight this 
back. We are talking about something modest and that represents 
a very modest payment for the cost of goods, in your case, sold. You 
know, Ford and General Motors, they pay 90 percent in cost of 
goods sold. Your cost of goods sold for music is 3 percent right now. 

Mr. Conyers. Howard Berman. 

Mr. Newberry. Mr. Chairman, may I ask for an opportunity to 
respond to that? 

Mr. Conyers. Of course you can. 

Mr. Newberry. There are two things that I would like to ad- 
dress. The first one is the word “taking.” These are not robber bar- 
ons who show up in the middle of the night with a gun and take 
the music. We have one station in Salt Lake City that received 
3,800 phone calls from record labels asking that their songs be 
played in a 6-month period. 

I have with me a trade magazine that is filled with ads of record 
labels, saying, “Thank you for playing our songs. Thank you for 
making this happen for us.” So this is not a transaction where the 
record labels and the artists are saying, “Please do not take our 
music. Please do not play it.” 

The second thing I want to do is draw a delineation. Radio does 
not equal music. Music is part of the radio industry, but we have 
talk stations; we have sports stations; we have many, many sta- 
tions that contribute to that $15 billion industry. So for us to say 
that we are talking about an industry as a whole, when we are 
talking about a segment of the industry, I think it is a little bit 
contradictory. 

I want to make sure. I will be glad to answer questions from the 
Committee, but I wanted to make sure and draw the line there. 

Mr. Bainwol. The music is about 80 percent of radio revenue, 
isn’t it? 

Mr. Conyers. Howard Berman. 

Mr. Berman. Thank you, Mr. Chairman. 

I hear that you actually pay the sports teams for the right to 
broadcast the sports radio, and I hear that you pay the talk radio 
hosts for the talk radio show, but — that was rhetorical, not to be 
answered. 

There are a couple of points that I would like to make, and then 
I would like to ask Mr. Newberry a question. 

Again, we have the issue of the right, which this bill seeks, to 
remove the exception for, and accord in this country that right 
which is recognized almost everywhere else in the world. Then we 
have the structure. 
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My guess is, when radio stations have lost $5 billion, the pay- 
ment for the musical compositions that go to the songwriters and 
composers goes down by a proportional number because there is a 
percentage of revenues. The system can adapt to the good times 
and to the bad times. 

When we talk about a GAO study in terms of the impact, I am 
fine with that, but that should not be the condition precedent to 
moving a bill ahead which establishes the right. We can get the 
GAO study; we can get into discussions about appropriate rates. 

And that leads me to my question, if I can just find it. 

Here it is: Again, Mr. Newberry, I would love to go to your testi- 
mony. You said for a small market operator of an AM station or 
a small FM station that may be dealing with less than $100,000 
a year, with a profit margin of 10 percent or less — and a profit 
margin, in most of these cases, defines what the owner takes home. 
This is not after they have been paid; it is their take-home pay. So 
$5,000 is a significant amount. 

If you take a small broadcast operation that has an AM/FM com- 
bination in a small community like Princeton, Kentucky, or some- 
where in rural North Carolina — Mr. Coble was asking the ques- 
tion — now you have $10,000 of obligations to pay. I think the 
amount is something that would be an economic burden on those 
who find it most difficult to find probability in our industry. 

That was an exchange from last year’s hearings, and I have been 
giving that exchange a lot of thought. 

What if we graduated the fee for the smaller stations? What if 
we said that, for those who make $100,000, instead of $5,000, they 
pay $500? Less than $100,000 could pay $250. There are so many 
different ways to deal with the accommodations for people within 
the small broadcaster situation. 

Would you support a provision which took care of that situation 
which you laid out in response to Mr. Coble’s question? 

Mr. Newberry. I will make the same delineation Mr. Bainwol 
did. We are discussing the right, then we are discussing the rate. 
I think your question addresses the rate. 

Let me say two things very quickly. 

Mr. Berman. Does that concede the right? 

Mr. Newberry. No, sir. It addresses it; it does not concede it. 
There are two issues that I would make from that very quickly. 

The broadcasters understand the concept of intellectual property. 
We get that. For it to be said that we have provided no value, that 
we have provided no remuneration, that we have provided no eq- 
uity for the performances that we have had, it gets to the rate 
issue. 

I think that we have to understand that our industry has been 
built — we talk about the streaming; we talk about the satellite 
radio. Certainly, satellite radio and cable and several of the Web 
casters are fee based. It is an entirely different business model. So, 
when we do start talking about potential rates, whether it be for 
a small market or the largest market, I will tell you that the 
amount of promotional value that is provided by the larger stations 
is proportional; and I have grave concerns with the argument of 
principle before you get into the rate. 
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Now, going back to the suggestion of the GAO study, we have a 
saying in Kentucky, “Measure twice, cut once.” I think that we are 
desperately lacking in information on this, and I think for you to 
move legislation before you have an opportunity to fully study it — 
it could cause irreparable damage to our industry. And we would 
certainly be comfortable with that independent, third-party study. 

Mr. Berman. How about two things at the same time, where we 
start the GAO study, and you start negotiating rather than slitting 
throats? 

Mr. Newberry. Yes, sir. 

Mr. Berman. Okay. 

Mr. Conyers. Did he agree? 

Mr. Newberry. No, sir. If I might say, I took that as another 
rhetorical statement. 

Mr. Conyers. Lamar Smith. 

Mr. Smith. Thank you, Mr. Chairman. 

Mr. Watt. Mr. Chairman, I think the record should show that 
he at least did not slit his throat. 

Mr. Smith. Thank you, Mr. Chairman. 

I did propose in my opening statement something that Mr. 
Newberry has just anticipated and that maybe Mr. Berman has 
just followed up on. That is the idea of the independent, third-party 
study that would be conducted to evaluate the economic impact of 
royalty payments on both the artists and the radio stations them- 
selves. 

Let me say, while I consider the idea as being specific in talking 
about a GAO study, most GAO studies that I am aware of take 
more than a year to complete. If that were the case, I do not know 
that that would be that helpful to us in this Congress, so that is 
why I specifically kept that question open as to the outside entity. 

Mr. Newberry, I am glad you agree with that. 

Mr. Bainwol, what do you think of the idea of an outside entity’s 
conducting that kind of study, that might well be the first step to 
the next step, which is wider negotiations? 

Specifically, I think it would be helpful myself, obviously. What 
do you think? 

Mr. Bainwol. Our preference would be to dual-track this, per 
suggestion by Mr. Berman. I think studying the issue has got great 
value. 

We are in favor of an informed process. I will note that in 1976, 
when we punted on this back then, we did a study as well. 

That said, if the study is done in the context of moving a right 
to make sure that the right is appropriately framed and structured, 
then we are absolutely for it. We think the concept of a quick shot 
clock is a good addition. 

Mr. Smith. Great. I am glad to hear that. I think it represents 
real progress. 

I might also add that I would expect all parties to have input as 
to what that study evaluated, so you all would be able to contribute 
the issues of the subject matter to be studied. So I would hope that 
that would be achievable in the next few months. 

Perhaps, if I can suggest it, why don’t you all work with the 
Chairman and me to try to accomplish that in the next couple of 
weeks as far as designating the outside entity and coming up with 
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issues that we would like that outside entity to study? Is that 
agreeable to you all? 

Mr. Bainwol. Yes, sir. 

Mr. Smith. Great. 

I do not mean to put you on the spot, but I do at the same time. 
This is a question for both Mr. Newberry and Mr. Bainwol. 

Would you all support an amendment to this bill that would des- 
ignate that all royalty payments go to the recording artists? Mr. 
Newberry? Mr. Bainwol? 

Mr. Bainwol. The simple answer is no. Under Federal law now, 
in the context of the digital performance rights that we do enjoy, 
there is a 50-50 split. And there is a reason for the 50-50 split; it 
is 50 percent to the copyright holder — which is typically, but not 
always, a label — and 50 percent to the performer and the musician. 

We believe — we, my association and American philosophy — when 
it comes to the economy, that it is a good thing to do to invest. In 
order to make an investment, you have to have a return. Our re- 
turn in today’s world is primarily from sales. 

Our return in the evolving economy will be based on income re- 
lated to performance and income related to access. So to take out 
the income related to performance would simply dry up the ability 
of investors to support emerging new artists. 

We spend probably anywhere between $1 billion and $4 billion 
a year supporting artists, breaking acts — a couple hundred new 
acts a year — and that is predicated on the ability to earn a return, 
so taking that return out, I think, would be penny wise and pound 
foolish. 

Mr. Smith. Thank you, Mr. Bainwol. 

Mr. Newberry, I realize this question is a little bit theoretical 
since you do not support the concept necessarily of the royalty pay- 
ments, but what do you think of the idea? 

Mr. Newberry. First, I would like to echo what Mr. Bainwol 
said. An investment without a return is not much of an invest- 
ment, and that is what the entire broadcast industry is struggling 
with now. That is evident by what is happening to us. 

Moody’s came out with a report yesterday that, of the sectors of 
the economy that are most damaged by the downturn of the econ- 
omy, radio and television are two of the top five in the country. So 
we are struggling very much with the same economic investment 
and return concerns that cause them to want the money, that 
cause us to say, “Wait a second. Why are you taking the money?” 

I think the bill, with all due respect, Mr. Chairman, is not the 
appropriate time, and I do not agree with the legislation, obviously. 
But certainly I am very proud of the broadcasters I do business 
with. I would not support an amendment to the bill because I am 
not thrilled with the bill, but certainly taking the record companies 
out seems to be much more on target with what the Members 
want. 

Mr. Smith. Thank you, Mr. Newberry. 

Mr. Chairman, let me end on a positive note. 

Thank you both for agreeing to the outside study and for getting 
that initiated in the next couple of weeks. 

Mr. Conyers. Subcommittee Chairman Bobby Scott. 

Mr. Scott. Thank you, Mr. Chairman. 
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This is complicated. Let me just get some understanding here. 

Mr. Bainwol, do radio stations pay somebody for the use of their 
intellectual property when they play a song? 

Mr. Bainwol. The radio stations pay, through SESAC, ASCAP 
and BMI, the songwriter, but they do not pay for the sound record- 
ing. 

Mr. Scott. And they do not pay for the recording. They pay the 
writers? 

Mr. Bainwol. They pay the writers, correct. 

Mr. Scott. How did that come about? 

Mr. Bainwol. This goes back 100 years. 

Mr. Scott. To congressional action? 

Mr. Bainwol. The writer has a copyright. When we got our copy- 
right in 1972, an exemption was put into place that we would not 
have a performance right. 

Mr. Scott. Does the owner of the intellectual property have a 
choice on whether the radio can play their property or not? 

Mr. Bainwol. No, we do not. That is why we phrase it as a “tak- 
ing.” They build their businesses on the backs of our sound record- 
ings, and we cannot say “no.” 

Mr. Scott. Now, does the performer have an opportunity to ne- 
gotiate anywhere to get rights for what is played on the radio? 

Mr. Bainwol. No. 

Mr. Scott. Terrestrial radio is unique. How do the performers 
get rights in the other platforms? 

Mr. Bainwol. By congressional passage in the mid-1990’s. 

Mr. Scott. Do any other countries have performance rights? 

Mr. Bainwol. Virtually all industrialized nations in the world 
do. 

Mr. Scott. So, if you are a British performer on a British radio, 
you get performance rights/royalties? 

Mr. Bainwol. Correct. 

Mr. Scott. Do United States performers get any royalties from 
the foreign radio stations? 

Mr. Bainwol. No. There is a lack of reciprocity because we do 
not have the right. 

Mr. Scott. If they could get performance rights or royalties, 
would any performers negotiate and sell their revenue stream for 
the future? This is, pay me twice as much now, and the publisher 
could have the royalties? 

Mr. Bainwol. You know, I am not an attorney, but I presume 
that that is a basket of rights that they could sell. 

Mr. Scott. Thank you, Mr. Chairman. 

Mr. Conyers. Howard Coble, North Carolina. 

Mr. Coble. Thank you, Mr. Chairman. 

It is good to have you all with us, I say to the panelists. 

Mr. Newberry, as you know, section 3 of H.R. 848 provides spe- 
cial treatment for small, noncommercial, education, and religious 
stations. I am interested in knowing what stations in my district 
would be covered by that. Could you have someone from NAB pro- 
vide that for me? 

Mr. Newberry. Certainly. 

Mr. Coble. I would appreciate that. 
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Mr. Newberry. Let me qualify that, sir. As much as people are 
willing to share their personal and private information, but we will 
make every effort to do that for you. 

Mr. Coble. I understand that. 

That said, Mr. Newberry, there inevitably will be some stations 
that will not be covered. 

How will H.R. 848 financially impact those stations? 

Mr. Newberry. You are asking about the stations that are above 
the 1.25 threshold? 

Mr. Coble. Yes. 

Mr. Newberry. I think one of the real issues that people may 
not understand about the broadcasting business is that we are a 
fixed-cost business. Our business does not have input. We are not 
a hardware store. If we do not sell a hammer today, it remains on 
the shelf tomorrow like at a hardware store. 

We sell time. It costs basically the same amount for us to 
produce an hour of programming whether we have sold commer- 
cials in that or whether we have not sold commercials in that. As 
a result of that, it is critical that broadcasters try to maintain their 
cost. If you do not maintain that cost, you can lose money very 
quickly, very rapidly. 

So one would think that a station that was billing more than 
$1.25 million might have adequate funds, but when you factor in 
the royalty rates that you are paying to the composers at this point 
in time, when you factor in the cost of talent and the employees 
that you have, the rising cost of health care, the lease that you 
have to pay, all those fixed costs, I cannot answer that question di- 
rectly. 

Mr. Coble. Okay. I thank you, sir. 

Mr. Almeida, in your testimony, you mentioned that millions of 
dollars go into a French culture fund every year instead of coming 
to the United States because of the lack of reciprocity in the law. 

What assurances are there, if the Congress amends the law as 
proposed here, that the French would, in fact, be compelled to di- 
rect those funds to you as performers? 

Mr. Almeida. I am not sure, exactly. Right now, there is reci- 
procity, and we assume that they would send the funds according 
to how it works in the other platforms. 

Mr. Coble. Well, that would be my conclusion, too, but I do not 
know that it is cast in iron. 

Nonetheless, thank you for that. 

Mr. Corgan, I am concerned, as are my colleagues, about the de- 
cline in the music industry’s revenues. A, what is your belief as to 
what has caused that? B, how will H.R. 848 help the industry as 
a whole? 

Mr. Corgan. To answer the first part of your question, it is a 
very complex answer. 

The main reason that most people point to is the rise of the 
Internet culture and what is commonly known as “free 
downloading” or people transferring files. The record business kind 
of dug in their heels and tried to slow the whole thing down, and 
it actually kind of ended up working in reverse and creating a 
whole culture of, especially young people, who do not see music as 
something that they buy. 
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Then, of course, you have got all of these different platforms now 
where people can listen to music, so you do not have that same sort 
of causal effect of “I am going to go to the store and buy it because 
I want to listen to it.” They have access to it. They can have it on 
their computer. 

It is complicated, and you could talk to 50 people and get 50 dif- 
ferent answers on that. 

Mr. Coble. I thank you, sir. 

Mr. Patrick, let me alter my track here. A, do radio stations cur- 
rently broadcast over the Internet? B, do they pay a performance 
royalty for those broadcasts? 

Mr. Patrick. Some do stream, and they do, in fact, pay for some 
streaming. It is a different situation than over the air. 

I also think that the Committee needs to understand — I mean, 
there are 235 million people a week who listen to over-the-air 
radio. When we start talking about satellite Internet as if they are 
all equal, we are talking about toy soldiers versus big armies. 
There are very few people. I mean, you can look at Sirius XM; their 
total audience in the morning on any one of their channels does not 
equal one station in New York City or in Los Angeles. 

So the answer is, these are not equal platforms, and because 
some came into the world with the idea that they would have to 
pay, we do. 

I can just tell you, sir, that I have run radio stations in Miami 
and Dallas and in lots of other middle-sized markets. Not a day 
goes by that the record companies and the promoters are not beg- 
ging stations to play. I think Mr. Newberry has an example from 
Salt Lake City, but the reality is, radio play still drives record 
sales, concerts, tickets, merchandise, and all sorts of other things. 

There is a Tuzo study that was produced, I think, last year that 
indicates that 61 percent of all people who hear about new music 
hear about it on radio. Radio is still viable, and it’s huge. That is 
why we think there is a value proposition there. 

The reality is, yes, we do pay for streaming. Mr. Newberry was 
on the Committee that just negotiated that. Perhaps he can answer 
it in more detail. 

Mr. Coble. Well, Mr. Chairman, I see that intimidating red 
light. 

Mr. Newberry, do you want to weigh in on it? 

Mr. Newberry. The broadcasters and the recording industry 
have entered into an agreement as a result of the laws that were 
passed by Congress. Certainly, we understand that the value of 
promotion that is provided by our Web stream is nowhere near 
what it is on the over-the-air, and there was a compensation made 
there and reached by both parties. 

Mr. Coble. I thank you, Mr. Chairman. I yield back. 

Mr. Conyers. Mr. Corgan, did you want to add to that comment? 

Mr. Corgan. I cannot speak for every artist, but I can speak for 
a lot of artists. The inability for the artists to have any leverage 
in this situation makes it very difficult in the changing markets to 
create our business models to make great music. At the end of the 
day, while everybody over here is talking about the turf wars be- 
tween who gets what in the pie, if you do not have great music, 
you are not going to be able to have great radio. 
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I think — my personal opinion is the reason that musical accom- 
plishment has diminished over the last 15 years partially is due to 
the changing in the revenue streams, but you also have sort of a 
narrowing of the business models, and the artists are not able to 
invest in their careers in the same way, so this puts stresses on 
these things. 

No one is arguing that radio does not promote. Radio is a great 
tool for promotion, and nobody in the music business wants to see 
terrestrial radio go down. We are talking about the ability to nego- 
tiate and to find the right water level for everybody involved. 

In my particular case, I am a songwriter, I am a performer, and 
I am also a copyright owner, so in this particular instance, I have 
no leverage. I cannot go to anybody and say anything; it had been 
taken away long before I entered the music business. 

Mr. Conyers. Professor Liebowitz. 

Mr. Liebowitz. Yes, I just wanted to make this point again that 
everyone is talking about promotion. 

The nature of radio promotion is deciding which song gets the 
biggest piece of the pie. The question as to whether or not radio 
is beneficial to record sales overall is whether radio is making the 
pie bigger or not. The evidence on that is that it is not, even 
though it is clear that it determines which individual songs get the 
biggest piece of the pie. 

But if people are listening to radio as opposed to listening to 
prerecorded music, radio could very well be making the total pie 
smaller even when it is increasing the size of the pie for individual 
songs. I will give you a simple example with movies and television. 

Movie companies still advertise the movies on TV, and the big 
stars go around when the premieres come out, and they go on all 
of the late-night talk shows, and they do it virtually for free. If you 
were to look at that, you would say, Wow, television really helps 
promote movies, and it does, but if you take a look at the history 
of television and movies, television killed the movie industry. Back 
before TV came along, people went to see the movies 30 times a 
year, every other week. Now they see it 5 times, and it is exactly 
in the 1950’s, when television started, that movies dropped like 
crazy. 

So, yes, television helps decide which movies get biggest, and 
that is why they are willing to advertise them and send their stars, 
but it had a terrible negative effect overall on the total size of the 
market. 

Mr. Conyers. The distinguished gentleman from North Carolina, 
Mel Watt. 

Mr. Watt. Thank you, Mr. Chairman. 

I have been trying to figure out one of the economic factors here. 
Maybe I am missing something because one of the arguments I 
have heard consistently is, if we ran a performance right — and I 
think a couple of you may have made this point — it is going to 
make stations not play music, but go more to talk formats. 

The last thing I want to do — because I hate talk radio, and I ac- 
tually do not listen to it, so it is fine with me. When you have talk 
radio, it seems to me you have got somebody on the station, talk- 
ing, who has to be paid. Even if I assume that that person who is 
doing the talking is getting paid the minimum wage over a month’s 
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period, that would be more than you would pay for the small sta- 
tion, the $5,000-a-year thing. 

So somebody explain to me why I am missing something. Maybe 
I am missing something here, and you all are anxious to explain 
it, so maybe there is an explanation. 

Mr. Patrick, and then Mr. Newberry. 

Mr. Patrick. Well, I think if you look at talk radio, you will un- 
derstand that much of talk radio is satellite delivered. 

Mr. Watt. But you are paying somebody. 

Mr. Patrick. We are not necessarily paying those people. I 
mean, I can get talk radio right now for no money a month for a 
particular talent. 

Mr. Watt. Why don’t you just go to that format instead? 

Mr. Newberry. We have in many cases. 

Mr. Patrick. We have in many cases. 

Mr. Watt. So what is the big deal? I do not understand how that 
militates against the performance right. I mean, I think you have 
got the option to do whatever you want to on your stations. You 
can talk and not pay somebody if you can find somebody who will 
work for free, although there are minimum wage standards in this 
country. 

I just do not understand what that has to do with the notion that 
you can just take somebody’s commercial property and use it. I do 
not understand that. 

Mr. Newberry, maybe you can shed some light on this. 

Mr. Newberry. Sure. 

For instance, at many of our stations, we carry ESPN program- 
ming. So we have sports talk that is on 24 hours a day, 7 days a 
week. It is provided at no cost to us. 

Mr. Watt. But does somebody pay Rush Limbaugh? 

Mr. Newberry. I do not carry Rush Limbaugh on any of my sta- 
tions. 

Mr. Watt. But somebody is carrying him as an option, and they 
have decided that there is some value there. 

Mr. Newberry. They are getting an exclusive right for that prod- 
uct in that market. 

Mr. Watt. I am not against your negotiating. 

Let me back up and approach this a different way. What if we 
just recognized on this Committee the right, and left it to individ- 
uals to enforce that right without a framework? I mean, you know, 
you all are into how much you get paid, how much is this fee for- 
mat. If you then use my music and I am the artist, then I have 
got the right to come and find you and make you account for it. 

Does anybody think that is a terrible idea? I mean, that is the 
way our legal system is set up, isn’t it? 

Mr. Patrick. This is not just the artists who are coming. This 
goes back to Mr. Smith’s question. This is not just the artists who 
are coming and asking. This is the record label saying, We want 
half of the money. 

Mr. Watt. Don’t they own something, too? Don’t they own some- 
thing? If you played the music, then wouldn’t they have the right 
to come and enforce that just like the performer over here did? 

Mr. Corgan. I am not the biggest fan of the record labels. I have 
had my battles with them through the years. I, as an artist, nego- 
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tiated in good faith with the labels over my rights. So, from my end 
and from the label’s end, it is just a rights issue. 

If you go to a free market free-for-all, it probably would not work 
because it would be very hard to get everybody to agree, so I think 
that is why everyone is looking for some sort of framework by 
which to negotiate. 

Mr. Watt. People would not agree. I am not trying to make liti- 
gation, but if you all think that we ought not to be setting up a 
structure here to work this out, as we have in other entertainment 
settings, then the option is that we recognize the right and let the 
market and the individuals work it out. 

Mr. Corgan. So to answer a question you did not ask, they 
would not play the music if it were not worth something. It would 
just go to something else that would give their stations more value. 

They are playing the music, whether it is Motown or my group, 
because it adds value to the station. No one is arguing that they 
do not add value. Everybody just wants to work together, but if you 
do not establish the right, what can you do? There is no conversa- 
tion. 

Mr. Watt. Mr. Newberry, you do not think there is a right. Ev- 
erybody else has a right except the person who performed it? 

Mr. Newberry. I think we have a system that is not perfect, but 
I think we have a system that, if tinkered with, can become much 
more imperfect. I think we 

Mr. Watt. Are you going in the room to talk to people now? 

Mr. Newberry. May I finish my statement? Then I will answer 
your question. 

Mr. Watt. Okay. 

Mr. Newberry. I think we have a system where, if we go to 
where it is a business transaction, as proposed, the most recognized 
artists are going to get more play and the least recognized artists 
are going to get less play. I mean, we can find examples, and we 
can talk about big record companies, but Madonna bought a $38 
million condo in New York; and that is more than the market cap 
of many of our largest companies right now. 

Mr. Watt. Mr. Newberry, this is not about Madonna. This is 
about whether individual artists have any rights. Madonna’s right 
is more valuable because she has 

Mr. Newberry. She is played a lot on the radio. 

Mr. Watt [continuing]. She has made a lot of money, that’s right. 
That is not a reason not to recognize a right that Joe Blow or Joe 
the Plumber has if he makes a record. 

I mean, you can still decide whether to play that music or not 
to play it; I am not trying to take that right away from you. But 
it just seems to me that for you all to say there is no ownership 
right here that ought not be enforced in some kind of way — under 
some framework or individually case by case by case — I do not un- 
derstand that. 

Mr. Newberry. I understand your point, sir. 

Mr. Watt. Okay. I yield back. 

Mr. Conyers. Our first attorney general, Dan Lungren. 

Mr. Lungren. Mr. Chairman, I just say for my friend from North 
Carolina, I think if you want to hear Joe the Plumber, it will prob- 
ably be on talk radio rather than singing radio. 
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Mr. Watt. No, if they want to play him on music radio, it is fine 
with me. I mean, I don’t listen — I won’t listen 

Mr. Lungren. You won’t listen in either event I’ll bet. 

Mr. Watt. That’s right, that’s right. 

Mr. Lungren. If I can go back to why we are all here, as I read 
the Constitution, we are here because it says in Article 1 Section 
8 that Congress has the power to promote the progress of science 
and useful arts by securing for limited times to authors and inven- 
tors the exclusive right to their respected writings and discoveries. 
In other words, it was to promote ingenuity, creativity and so forth. 

So I was very interested, Mr. Corgan, your comment that musi- 
cal — I believe these are your words — musical accomplishment has 
diminished over the past few years, which would suggest that there 
is less creativity in the American musical industry today than 
there was before. Can you elaborate on that? 

Mr. Corgan. Well, it starts with the erosion of the revenue base. 
And like in any business, people get more conservative, and so you 
see a conservatism creep into the mainstream musical formats, 
and 

Mr. Lungren. I guess my question is, what is the quantifiable 
proof to that, that there is less musical accomplishment or it has 
diminished over the past few years? 

Mr. Corgan. It is a generally held opinion that I am voicing, and 
people would agree with me. But we, as a musical culture, and I’m 
talking about all genres of music, feel that music has been sort of 
hijacked by kind of corporate interests. And you see less of that 
leading-edge artist that you used to see. And as someone — I work 
with Mr. Azoff who was here recently said, we’re not creating new 
stars. And I think that is the best quantifiable thing I can say. 
You’re not seeing as many new stars per generation. If you think 
back to, say, the ’60’s and you look at the amount of stars that 
came out of that generation and the stars that are coming out of 
this generation, it is very different. And I don’t mean different in 
style. I mean different in just sheer numbers. 

Mr. Lungren. Would that also mean that there are less new 
bands, less new performers? 

Mr. Corgan. No, there are actually more. There’s more artists 
than ever. 

Mr. Lungren. But there’s fewer stars? 

Mr. Corgan. Exactly. So if you want to try to make a math prop- 
osition out of it, there must be something going on that is creating 
less stars because they must be out there. I mean, just sheer num- 
bers, you would say more people playing more music would equal 
more stars. 

Mr. Lungren. Okay. Let me ask you the question that has been 
raised by a couple of comments here, which is if, in fact, this pro- 
posal were to go into effect unamended, the suggestion by the oper- 
ators is that since it is a business decision to run a radio station, 
that the bottom line is very important. So that would, if in fact 
they would continue to play music, mean that they would be most 
likely to play those performers who are already established stars 
as opposed to taking a chance on the cutting-edge, as you suggest, 
which is a manifestation of the fact that there has been a diminish- 
ment of creativity. How do you respond to that? 
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Mr. Corgan. I would argue the flip side that you need the cap- 
ital revenue to invest in the artists’ careers. In my case, my band 
didn’t really hit the top of the charts until really our third album. 
And now it is commonly understood you have one album when you 
are entering as a new artist. A lot of artists that are now estab- 
lished as big names — Bruce Springsteen is a classic example — he 
didn’t become the Bruce Springsteen that we know on the first 
record. It took until the fourth or fifth record. Artists’ careers aren’t 
given the time to develop because the labels aren’t willing to make 
the capital investment over the long term. 

Mr. Lungren. So your argument would be that the capital in- 
vestment has been diminished; therefore, on that side of the equa- 
tion, there would be fewer opportunities for emerging artists to be- 
come stars. On the other hand, what we’ve heard from the radio 
stations is that they would not take the chance on those. And I 
guess that would go to the question 

Mr. Corgan. I don’t 

Mr. Lungren. Mr. Liebowitz, that somehow, as I understand 
what you are saying, actual exposure on the radio stations doesn’t 
really increase the universe of artists that are getting played. If 
you accept that argument, then it seems to me to be somewhat of 
a self-defeating proposition, is what — I’m just trying to figure 
out 

Mr. Corgan. I would say it is like a sports franchise. Stars drive 
the business. The NFL is a huge business now because stars drive 
the business. They finally realized that seeing behind guys’ helmets 
made for bigger revenues at the gates and more merchandise and 
stuff like that. Stars still drive the business. 

Mr. Lungren. So your definition of a star is someone who makes 
a lot of money? 

Mr. Corgan. My generation of a star is somebody who changes 
the musical culture and, through the change of musical culture, en- 
acts an interest in the field. You know, like somebody mentioned 
Madonna. Well, when Madonna came in, suddenly there was a 
whole interest in people like Madonna. So, you know, it has a kind 
of a sweeping effect behind the star. 

Mr. Lungren. If you had more stars but fewer emerging — if you 
had more stars but fewer people actually going out there and try- 
ing out, that would still, by your definition, be an increase in cre- 
ativity? 

Mr. Corgan. Again, sir, I would argue that the revenue base is 
necessary for the capital investment. It is like any business. If you 
don’t have the capital investment, people get really conservative in 
their choice-making. 

Mr. Lungren. But if the capital investment is based in part on 
what the radio stations do, and the radio stations are telling you, 
in terms of their capital investment, they are more likely to con- 
tinue to play already-established stars 

Mr. Corgan. I don’t buy that, sir. 

Mr. Lungren. You don’t buy that. 

Mr. Corgan. I think that is a fake argument, in all due respect. 

Mr. Newberry. This is one of the things that frustrates me as 
a broadcaster because for years, the recording industry — I have 
played Mr. Corgan’s songs on your stations, big fan of his group. 
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The radio and the recording industry should partner together to 
find ways to solve the business and the model moving forward in- 
stead of taking guns and knives to one another. 

Mr. Lungren. Well, that’s the negotiations we’re talking 
about 

Mr. Newberry. We are, as an industry — we as an industry are 
more than willing to find ways to promote the music, to find ways 
to take what we have, which is promotional value, and help the re- 
cording industry monetize that, for both the benefit of the per- 
formers and the labels. 

But instead, what we find in this legislation is it is being turned 
back on us and saying, wait, we are going to bite the hand that 
has fed us these years, because our business model is disrupted as 
a result of the Internet. 

Mr. Bainwol. For us to have an expectation — may I? May I, Mr. 
Chairman? 

Mr. Conyers. Yes. 

Mr. Bainwol. For us to be characterized that we’re taking knives 
when all we want is to have a right and to be paid for our product 
is kind of a distortion. We 

Mr. Newberry. I would say both industries are doing it to each 
other. 

Mr. Bainwol. Well, the reality here is we need to work on this 
together. We do have a symbiotic relationship, but that shouldn’t 
be one way. And we can figure out moving into the future, if we 
sit down and talk and you recognize that there ought to be a right. 

The world has changed dramatically. It is no longer a single plat- 
form world. And that is where this whole question of creativity 
really comes into question. I mean, you’re as likely to break an act 
on YouTube now as you are on Clear Channel. And that is the re- 
ality. 

They are spending half of their air play on oldies. So they are 
not really breaking acts with that, and we’re not getting paid for 
that because there is no promotional value in effect. So this is a 
very complicated question, but we can’t get to the bottom of it until 
we sit down, and they recognize that we ought to have a right. 

Mr. Newberry. I would say that I think YouTube is very effec- 
tive for babies crying and people falling down and some pratfalls, 
but I don’t know any artist that has become a superstar because 
they were broken on YouTube. 

Mr. Conyers. The Chair recognizes the Constitutional Com- 
mittee Chairman, Jerry Nadler of New York. 

Mr. Nadler. Thank you, Mr. Chairman. 

Mr. Newberry, I missed the beginning of the hearing. I was at 
an economic hearing. So if I repeat any question or concept, forgive 
me. 

As we have discussed, one of your primary — I have difficulty, I 
must say, with the idea that someone shouldn’t get paid because 
someone else decides that the exposure is enough. One of your pri- 
mary arguments is just that; it is that artists receive a tremendous 
benefit from their recordings being played, the promotional value 
should be enough to obviate the need for royalty payments. That 
is essentially the argument, correct? 

Mr. Newberry. It is an argument based on history, yes, sir. 
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Mr. Nadler. All right. How much value is enough to take the 
place of royalty payments? How does one decide how much profes- 
sional or other value is enough to obviate the need for royalty pay- 
ments? How would you judge that? 

Mr. Newberry. I think that is the purpose of a suggested study 
that has been offered earlier that we had a discussion on, that 
there is not enough information at this point in time to identify a 
lot of this. I would argue that our promotional value is more than 
the value of the air play. I’m sure the recording industry would 
argue the other side. But we certainly would support a study to 
learn more information on that. 

Mr. Nadler. Should such a principle be extended to other indus- 
tries? 

Mr. Newberry. Sir? 

Mr. Nadler. Would the same principle be valid in any other in- 
dustry in your opinion? 

Mr. Newberry. I think it is risky to make a blanket statement 
because the metrics and the way that each business operates is dif- 
ferent. 

Mr. Nadler. Can you think of any other industry where this 
might be a valid principle? 

Mr. Newberry. I’m sure I could. I haven’t given any time to 
think of it in that context. 

Mr. Nadler. You cite a study by Dr. James Dertouzos in your 
written testimony that regular air play increases music sales. 

Mr. Newberry. Yes, sir. 

Mr. Nadler. According to another of our witnesses, Professor 
Liebowitz, Dr. Dertouzos was hired by the NAB, a fact not included 
in your prepared statement; is that correct? 

Mr. Newberry. Yes, sir, he was. 

Mr. Nadler. Now, Professor Liebowitz conducted an economic 
study and concluded that not only did radio not increase music 
sales but caused them to drop. The NAB called the study — you 
called the study bogus. But according to Professor Liebowitz, the 
methodologies employed by him and Dr. Dertouzos, who came out 
with the conclusions you liked, were similar methodologies. How 
would you differentiate their methodologies? And if you can’t, why 
would you consider one bogus and one valid? 

Mr. Newberry. Well, Professor Liebowitz’ testimony that he had 
earlier today is basically making the argument that there are 24 
hours in a day. 

Mr. Nadler. Do you doubt that argument? 

Mr. Newberry. No, sir, I don’t deny that. It is a very valid argu- 
ment. But he also makes — goes back and says, if radio were to not 
be there. And he talks about, what would happen — that is the re- 
ality of where we were. If TV were not there, if movie theaters 
were not there, if schools were not there, our children would have 
a lot more time for physical education. That does not necessarily 
mean it is a valid argument of why you should do away with 
schools. So we have 

Mr. Nadler. I’m sorry. You lost me. You went too fast. 

Mr. Newberry. There is X amount of time in a given day for 
someone to listen to recorded material or for them to listen to the 
radio or for them to go out and buy. That is the point of his study. 
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You can make that same argument by saying there are only X 
number of hours in the day for a child. If we have them going to 
school, they can’t exercise as much. That doesn’t mean that school 
is a bad thing. And I’m saying — I stand by my point. There is a 
limited amount of time. There is a limited amount of inventory. I 
think that the study does not take into account the value of the 
promotional ad — promotional incentives radio play brings to the re- 
cording industry. And for him to say that radio has dropped the 
amount of record sales based on what occurred in 1930, I don’t dis- 
agree with that. But I think it is out of connection with what is 
occurring in today’s society. 

Mr. Nadler. Would you comment, Professor Liebowitz, please? 

Mr. Liebowitz. Yeah, thank you. I suspect — and I don’t blame 
Mr. Newberry — that he hasn’t read my paper or Professor 
Dertouzos’ because it is very hard to understand what is in those 
papers if you’re not an economist. 

In fact, we used a similar methodology. We looked at 100 dif- 
ferent cities. I have two papers. This is the econometrics paper. I 
looked at 100 different cities and looked from 1998 to 2003 to see 
how record sales changed and radio listening changed. He took the 
period 2004 to 2006, took the same 100 cities, did a very similar 
thing with some slightly different variables in terms of how he 
measured radio usage basically. We got completely opposite results 
from one another, even when he said he was trying to emulate as 
closely as possible exactly how I did mine. 

Now, when you have differences that are that great, it is very 
unlikely that the slight years that we used that were different 
would be the cause. My guess is that one of us has made a mistake, 
that there is a problem with the data. Because you don’t get results 
so black and white unless there is an error usually. So I suggested 
to him that we exchange the data to see if we could figure out who 
has made the mistake. He said he would be happy to do that, but 
the NAB wouldn’t allow him to do that. 

Mr. Newberry. I will be glad to do that 

Mr. Liebowitz. That’s where we are with that. 

Mr. Nadler. Mr. Newberry, Professor Liebowitz is saying in ef- 
fect that the NAB wouldn’t allow Professor — Dr. Dertouzos to share 
the data; is that correct? 

Mr. Newberry. The data belongs to the Arbitron Company. Our 
license did not allow us to distribute that. It is available if any- 
one — if the professor would like to get it, it is readily available 
from the Arbitron Company. 

Mr. Nadler. Professor? 

Mr. Liebowitz. Yeah, that is conceivable. See, I have data from 
the Arbitron Company as well. I don’t have a time restriction. They 
say they do. I don’t deny — doubt that. But you don’t recreate some- 
one’s study from scratch if you just want to find out where the 
error is. What you do is you take what they have, and actually, a 
methodology that is relatively recent that the profession has come 
up with to try to be able to check the work of different scholars in 
leading journals now. You have to provide the data and you have 
to say how you created the data and you have to give all the for- 
mulas that you used in the statistical package to show how you got 
your results because otherwise there would be so much work for 
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someone to recreate someone — effort that nobody would ever bother 
doing it. So to say, oh, yeah, I could go and get all the data from 
scratch for the years he did and redo it 

Mr. Nadler. What I don’t understand is, if you can get the data 
from Arbitron and if Mr. Newberry — the NAB’s objection is that 
the data is from Arbitron, I don’t understand why there is a prob- 
lem with allowing — first of all, I’m missing something. You can get 
the same data from Arbitron that he won’t give you? 

Mr. Liebowitz. I’m not sure it is exactly the same. I had it for 
different years that he does. 

Mr. Nadler. If Arbitron doesn’t mind their data being given out, 
though, Mr. Newberry, why can’t you give or the NAB allow Dr. 
Dertouzos to show his data and so everybody can compare it? That 
is a normal scientific method. 

Mr. Newberry. We bought the data for a specific use, and that’s 
what our license of the data was. I don’t know what Arbitron 

Mr. Nadler. Would you ask them? 

Mr. Newberry. I can certainly inquire on that, certainly. 

Mr. Nadler. Because presumably if they are willing to give their 
data — we have got a conflict here that ought to be easily — normally 
if you can’t reproduce results or if you get different results in any 
scientific experiment, you go back to the data, and the data is 
openly available and the peer-reviewed literature looks at it and so 
forth. It ought to be the same here. 

Mr. Patrick. Arbitron is a company based up in Columbia, 
Maryland. They are a research company. They would rather sell 
the same data to two different people. They are not giving NAB the 
right to allow anybody else to see it, other than the Dr. Dertouzos, 
who has been doing performance rights analysis for almost 20, al- 
most 30 years now. 

Mr. Weiner. Will they give me the data? 

Mr. Patrick. If you want to buy it. 

Mr. Nadler. Let me just suggest 

Mr. Liebowitz. He doesn’t have acces to it anymore. 

Mr. Nadler. Let me just suggest, because my time is up, I would 
just suggest that if the NAB wants anybody or Congress to rely on 
this — I mean, if you want to cite Dr. Dertouzos’ study, you have to 
do whatever you have to do with Arbitron to make that data avail- 
able so that people can look at its validity. 

Thank you. I yield back. 

Mr. Conyers. The gentleman from Virginia, Bob Goodlatte. 

Mr. Goodlatte. Thank you, Mr. Chairman. Let me ask a ques- 
tion of all the panelists and perhaps, starting with Mr. Bainwol 
and just move to the — proponents of the Performance Rights Act 
point to the arguments that other technologies, such as Webcasters 
and satellite radio and others, compete with terrestrial broad- 
casters and provide promotional value and thus that the exemption 
for terrestrial broadcasters does not make sense to them. Don’t 
these same arguments also weigh in favor of all music-delivery 
technologies being subject to the same standard for determining 
the appropriate royalty to pay the recording artist? And if so, what 
should the standard be? 
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Mr. Bainwol. We think the concept of parity on rate standard 
makes sense and feel like that is the direction we are moving in, 
yes, sir. 

Mr. Goodlatte. Any guidance on what that standard ought to 
be? 

Mr. Bainwol. It ought to mimic as close as possible the free mar- 
ket. 

Mr. Goodlatte. Mr. Newberry? 

Mr. Newberry. Congressman, I hate to ask you to repeat that, 
but I want to make sure that I understand the question completely. 

Mr. Goodlatte. Sure. I noted that there are other forms of 
music being delivered, through satellite and the Internet and so on, 
that do pay broadcast — they pay royalties, and so the question is, 
going beyond the issue that you’re here today about, which is, 
should you be paying something at all; if you do, do you think it 
should be standard across all the different technologies? 

Mr. Newberry. That’s a big assumption, so I will say, assuming 
that if we were to have to, which I would not agree with, but I 
think that the business model of each of those enterprises is en- 
tirely different. Webcasters don’t have any of the public service ob- 
ligations that a broadcaster does. Satellite radio is a subscription 
service. Cable is a subscription service. So I think for you to say 
that an equal rate creates an equal platform is an incorrect state- 
ment. 

Mr. Goodlatte. Okay. 

Professor Liebowitz. 

Mr. Liebowitz. In a general way, when I heard the term market, 
there would be a way to answer actually some of the general ques- 
tions here about whether the promotional value is sufficiently high 
that the payment would be zero or not. And that would be better 
than a study, because studies are very hard to come to good defini- 
tive conclusions about that. 

Provide the right so that radio can’t broadcast the music without 
the permission of the copyright owner and see what the price is. 
If the broadcaster is correct, the price would be zero. If the broad- 
casters aren’t correct, the price would be positive and the per- 
formers will get the money that they feel they deserve. And that 
is a way that one would like the market to work. 

The reason it started might not being able to work properly in 
these circumstances is because there are 10,000 radio stations and 
there are hundreds and hundreds of thousands of songs and keep- 
ing track of what is going on at all the stations might be too dif- 
ficult for that to occur. 

Mr. Goodlatte. I have to cut you off because I have got 

Mr. Patrick. I would agree with Mr. Newberry. 

Congressman, these are very different platforms. These are — I 
think you were out of the room for a moment. But these are very 
different sized businesses. And they were built on different as- 
sumptions, some subscription, some advertiser supported, and some 
that deliver huge promotional impact; others don’t. And I don’t 
think that the rate is necessarily the same in all cases. 

Mr. Goodlatte. True, but that is the same amongst radio sta- 
tions as well, is it not? The size is different. The local contribution 
that they make is 
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Mr. Patrick. There is no doubt. There is no doubt that the dif- 
ferent sized companies and different stations and different markets 
deliver different value to the artists. 

Mr. Goodlatte. Mr. Almeida. 

Mr. Almeida. I think there are two points. One is, why do the 
other platforms have a performance right that go to the artist? And 
I think that is the inequity. And I think, from our vantage point, 
we’ve been willing to sit down and negotiate over this, and what 
the right position is as far as that is concerned. We have been more 
than willing to sit down and negotiate over that. And many of your 
colleagues have said that is what the parties should be doing. 

Mr. Goodlatte. Mr. Corgan. 

Mr. Corgan. From my end, artistic end and somewhat label rep- 
resentative, free market determines value, you know. And if you 
can create a system that encourages hard work, which is what the 
free market system is supposed to do, then innovation, better pro- 
gramming, better stars, everybody should profit from the idea of 
everybody pursuing a bigger piece of the pie. It is doing the oppo- 
site. It is creating almost, like, a negative return. 

Mr. Goodlatte. Let me — Mr. Chairman, if I might, the legisla- 
tion currently establishes a threshold that protects many small 
broadcasters from much of the uncertainty concerning the level of 
royalties they will be required to pay. However, I’m still not con- 
vinced that the bill strikes the right balance, and I’m particularly 
worried about local broadcasters who may own multiple stations 
and who have decided to provide robust local news and informa- 
tion, one of the points that has just been made, sometimes at a loss 
to the owner’s bottom-line for that station. My concern is that these 
broadcasters could be forced to eliminate that robust local coverage 
of news in order to make ends meet with the new obligation to pay 
royalty fees. And I’m asking if you would agree to work with those 
of us who have this concern, to find a solution to this concern be- 
fore the full Committee markup on this legislation? 

Mr. Conyers. I think it would be very important to do that. 

Mr. Goodlatte. Thank you, Mr. Chairman. 

And with that I yield back. 

Mr. Conyers. All right. 

The gentlelady from Texas, Sheila Jackson Lee. 

Ms. Jackson Lee. Thank you, Mr. Chairman. I think this is a 
vitally important hearing, and I thank all of the panelists for their 
participation here today. 

And I would like to follow up with a line of questioning that 
some of my colleagues who preceded me engaged in. But first I’d 
like to suggest that a companion body of law, patent law, that pro- 
vides copyrights, I think has already laid the precedent for estab- 
lishing that songs and performance, performance artists have in 
fact a property right. Otherwise, we would not be asking them to 
rush to copyright or to insist that the particular talent or the par- 
ticular property be registered to be protected. 

So, gentlemen, I think that we have a separate body of law, a 
separate process that establishes the fact that there is a property 
right. But saying that, I believe that we should be attempting to 
follow that great philosopher out in California, Brother Rodney, 
who said, can we all get along? 
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And I do think there is a common ground. And I want to com- 
pliment the Chairman because we went through this last year, Mr. 
Chairman. 

And when we wrote this legislation, we provided — my colleague 
just mentioned it, Section 3, special treatment for small, non- 
commercial educational and religious stations because we were con- 
cerned about the group that you were speaking of, Mr. Patrick, and 
that we wanted to be open minded. 

Let me ask, Professor — let me ask Professor Liebowitz, on the 
economic analysis, can we find a balance to respect the property 
right of performing artists but answer the questions of our good 
friend, Steve Newberry? 

Mr. Liebowitz. Well, it is always going to be the case if you have 
to pay for something that you didn’t have to pay for before, that 
you’re going to be worse off because you have less money than you 
did before. 

The question is twofold. One is, should you have been paying, or 
is it something you should be paying regardless? And I think they 
have been using the property without any requirement that they 
get the permission of the owner, and that is very unusual. 

Can you 

Ms. Jackson Lee. You accept the premise that it is property? Go 
ahead. 

Mr. Liebowitz. Yes. When I first came across this particular 
market, I was astounded because I had known about the movie 
market, and I knew television broadcasters always had to pay to 
get a movie, except for that Christmas movie which apparently had 
the copyright expire on it. But then when I found out from radio 
that they didn’t have to get anyone’s permission, I thought that 
was very odd. 

The payment, if it is one that is run by either the government 
or some sort of organization and not the market, you can certainly 
manage it or massage it so that certain types of broadcasters pay 
much less. So I have dealt with, in Canada, where I’ve worked with 
performing rights for the composers, and I know that up there, 
they have multiple tiers of what the payment would be for the 
radio broadcasters, and the various smaller broadcasters pay al- 
most nothing. And if you’re in a different classification, if you’re a 
nonprofit broadcaster, you pay almost nothing. And then, when you 
get above a certain level, then you start paying the full rate. 

Ms. Jackson Lee. If I could refer you to Section 3, we attempted 
to craft that language. And I know that all of us, as we proceed 
to markup, will look at that to refine it even more. Let me thank 
you. 

Let me go to Billy Corgan and thank you for your testimony. 
How do you answer the question — you own a property right. You’ve 
been hearing from the broadcasters that this is going to undermine 
their economic scheme. What is your response to that? What bal- 
ance do you think this bill or the idea presents itself in terms of 
compensating the performing artists because you have a property 
right and balancing their needs? 

Mr. Corgan. I don’t think anybody on the artistic side of the 
music business wants to see terrestrial radio go out of business. I 
can’t think of anybody who would want that. I think the pro- 
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motional value, the significance in the culture, the local cultures, 
is all recognized. I don’t think that is at the base of the argument. 
It is simply a rights issue, and then when you have — establish the 
rights issue, then everybody should be able to negotiate in good 
faith in the value of the things. 

As I said before, if these — what is interesting is that it is par- 
ticular performances. There is only one version of “My Girl” that 
people want to hear. They don’t want to hear necessarily someone 
else’s version. They want to hear that version. So 

Ms. Jackson Lee. I think that is a good point that you’re mak- 
ing, That there is refinement in the type of versions that belong to 
that particular artist. 

Mr. Corgan. So you’re recognizing an accomplishment. And that 
accomplishment continues to have value. So if you’re talking about 
a 40-year-old song that continues to be played, it has value. 

Ms. Jackson Lee. And so would you be accepting of a stair 
step — if we had to look at stair step payments based upon how long 
or what level, you would be open to that? 

Mr. Corgan. Yes, ma’am. Absolutely. But you just have to estab- 
lish the right to be able to figure out the formulas. Nobody wants 
to see anybody go out of business. That would be the last thing 
anybody would want. 

Ms. Jackson Lee. Mr. Newberry, very quickly, do you pay for 
Rush Limbaugh programming? 

Mr. Newberry. No, ma’am. 

Ms. Jackson Lee. So is his programming free? 

Mr. Newberry. I don’t carry Rush Limbaugh. 

Ms. Jackson Lee. No, that is not the question I’m asking. When 
he is played on radio stations, do the we have — do the owners pay 
for it? 

Mr. Newberry. It will vary. In some cases, it will be on a barter 
basis. In other cases, it will be a compensated basis. They are buy- 
ing the exclusive rights to that program in their market. 

Ms. Jackson Lee. And someone considers that — whatever our 
disparate tastes may be, some of us may turn that programming 
off. It is still the property right that goes to Mr. Limbaugh; is that 
correct? He is assessed as a property right? 

Mr. Newberry. It is a product. It is a negotiation, and stations 
do make compensation. 

Ms. Jackson Lee. With that in mind, inasmuch as I said, there 
will be stations that won’t have to pay for him, knowing their audi- 
ence would be happy that they did not. But with respect to the 
music, then it equates to the similar context, can you find a com- 
promise for us? And how do we act to protect the property right 
of a performing musical artist and also work with your constituents 
in which you have been eloquent in protecting their rights? Can 
you see the need, an opportunity for balance? 

Mr. Newberry. For me to immediately say no to you sounds as 
if I’m digging in and trying to be obstinate. And, Congressman, I 
do not mean that at all. 

But I will go back to the fundamental issue that we have had 
an institution that has existed for years. And I certainly recognize 
that there are artists whose music we are playing decades after 
they were original hits. But many of those artists are still having 
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the opportunity to monetize from that. And if they are not able to 
do that, I would tell you that I think that is a flaw in the original 
recording contract that they have with their record label. So it is 
an imperfect system. But changing it as proposed in this particular 
piece of legislation I think could really upend the system that much 
more. 

Ms. Jackson Lee. Mr. Chairman, let me — Mr. — if you’d just fin- 
ish on my last question, Mr. Bainwol. We appreciate you being 
here. And I’m not trying to cast dispersions, but the record indus- 
try has been mentioned quite frequently. I think both of us would 
be dishonest not to admit the treatment that African-American art- 
ists got in the old days, barely a nickel on profit. We can call their 
names, call the rolls. How do you respond to the fact that this is 
generated from the miscontracting that the record industry en- 
gaged in? 

Mr. Bainwol. I understand the long history here and your par- 
ticular assertion about the way African-American artists were 
treated in the past. 

I was a very good friend of Isaac Hayes, and I heard stories. And 
without pinning the blame on any one institution, I understand 
that what you are suggesting is something that we need to recog- 
nize. 

What we are talking about now, though, is a bill about moving 
forward, and the artist community, the label community, big labels, 
small labels, small businesses all over this Nation are seeking just 
compensation for the property that we generate. And we are joined 
at the hip together as a creative community. Again, the labels, the 
artists and the musicians, and this is with an equity moving for- 
ward where there will be direct payment to the artists and to the 
performers. 

Ms. Jackson Lee. And that’s what I want to end on. You will 
be not — you will allow a pure direct payment to the artist and the 
performer? 

Mr. Bainwol. That is stipulated in the statute, yes, ma’am. 

Ms. Jackson Lee. Do you mean the bill we have before us? 

Mr. Bainwol. Yes. 

Ms. Jackson Lee. I just want to make that clear for the record. 
And there will be no intervening or intervention on behalf of the 
company. 

Mr. Bainwol. The revenues would flow from the radio stations 
to Sound Exchange, direct to the performer. 

Ms. Jackson Lee. Let me thank the Chairman, and I’m happy 
to yield back. 

Mr. Conyers. Former judge, Ted Poe. 

Mr. Poe. Thank you, Mr. Chairman. 

I appreciate all of you being here, especially appreciate the pas- 
sion with which you try to educate us on this Committee. 

Clay Walker and Tracy Byrd are both from my district, very good 
friends of mine. And I like them because they sing songs I under- 
stand. 

But I’m also concerned about small town radio stations. I have 
several of those, not near as many as there used to be. And I know 
that they’re operating on a shoestring. And when they quit oper- 
ating, they go out of business or they get bought. 
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And I’m also concerned about the big conglomerates that are 
buying up all of the radio stations in the country, and we don’t 
have the local flavor. We have somebody from New York City down 
there in Baytown, Texas, talking on the radio. 

Be that as it may, I would hope there would be a study on this 
to see what the bottom line is. And also I would also hope that this 
could be worked out among the people involved rather than getting 
Congress involved in this. I really think that could happen. It re- 
minds me of a divorce case I once saw or heard. After hearing the 
passionate pleas from both sides, I denied the divorce and told 
them they deserve each other and figure out how to stay together. 

And without being harsh, I think maybe that is something that 
ought to happen in this situation. 

I would like to know how much — I write a song, how much do 
I get paid to be on a radio station? How does that work mechani- 
cally? And how much do I get each time my song is played that 
I wrote? 

Mr. Newberry. Congressman, I can’t tell you specifically what — 
I can tell you how we compensate. I can’t tell you specifically how 
that is delineated to the individual composer. 

We pay one of three rights organizations, the ASCAP, BMI and 
SESAC organizations are the three that we are involved with. For 
many years, it was a percentage of revenue. In the current license 
term, it is a flat fee. So that is adding further stress on the broad- 
cast industry 

Mr. Poe. What is the fee? 

Mr. Newberry. It will vary by market size. 

Mr. Poe. Give me some idea. Give me something I can under- 
stand. 

Mr. Newberry. Four or 5 percent generally is an approximation 
of what the income of the station is, but it is not based on revenue 
right now. I don’t have the fee at the top of my head. I can cer- 
tainly provide it. 

Mr. Poe. So 4 or 5 percent goes to the writers of the songs you 
play on the radio station? Approximately. 

Mr. Newberry. Yes, sir. 

Mr. Poe. Is that right, Mr. Patrick. 

Mr. Patrick. It goes to the music licensing organizations who 
then split it, but how each 

Mr. Poe. You’ll have to turn the microphone on. 

Mr. Patrick. I’m sorry. Billy may be able to explain more. Each 
song writer has some leverage in negotiating with how much they 
are going to get. It is also based on number of spins or the number 
of plays, and it is not just radio, BMI, SESAC — ASCAP, BMI and 
ASCAP are the big ones. They are pulling money from the people 
that have stereos in their businesses, from jukeboxes, to live per- 
formance from any number of things. And at end of the day, they 
ask — on the radio side, they ask us to tell them basically what 
songs we played in a sample week, and they go across the country 
and use different weeks. And at the end of the year, it is a compila- 
tion of saying it is — you know, Billy’s, you know, group played X 
number of millions of times and that represents .9 percent of the 
total. And he gets — you know, they scrape off a little bit for admin- 
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istration, and he gets the rest of it. Now, the other issue obvi- 
ously — 

Mr. Poe. Let me interrupt you. I want to go on to another subject 
since my time is limited. 

Thank you, Mr. Patrick. 

It seems to me that there is value in the radio station playing 
music. But there is also value to the performer for the music being 
played on the radio station. So there is value each way. And if we 
are talking about compensation, why aren’t we talking about com- 
pensation for both? It seems like this legislation automatically de- 
values the value of playing it on the radio to the performer. 

Would you like to comment on that, Mr. Patrick? 

Mr. Patrick. Okay 

Mr. Poe. I get to pick who I want to answer the question. 

Mr. Corgan. I understand. 

Mr. Patrick. There is no doubt there is value to the artist and 
value to the record company when we play a song, and it is why 
there are — I think, in Salt Lake City, one of the stations said they 
have got 3,800 calls in 1 month asking — from a record company 
asking them to play a particular song or to play a particular artist. 
It happens all the time. It is why they want radio stations, why 
they take full page ads out in the trade press constantly, begging 
the radio stations to basically play music. 

Mr. Poe. Do they have an agent or someone that contacts the 
radio station, saying, hey, play Bubba’s music this Friday or what- 
ever? 

Mr. Patrick. There are independent producers that in fact — 
independent promotion people that in fact call the radio stations all 
the time. I’ve run radio stations where I have had to say, you can 
only call on Tuesday or only on Thursday because we’re over- 
whelmed with how many calls are coming in. 

Mr. Poe. Mr. Newberry, let me ask you this question regarding 
value. Have you ever — has the industry ever put a price on the 
value to the performer when the song is played on radio stations? 

Mr. Newberry. Not that I’m aware of. And just one thing just 
for clarity, Mr. Patrick. We heard 3,800 in 1 month. I have since 
learned it is in 6 months. So I want to make sure that he is aware 
of that. It is a 6-month period. It is still a lot of calls. 

No, sir, I’m not aware of any placement of value. You could prob- 
ably do an extrapolation, but it would be — it would be an unscien- 
tific method certainly for a broadcaster from Kentucky. I’m sure 
there are people qualified to do that, but I’m not aware of one. 

Mr. Poe. Maybe the GAO study will solve that for us. 

Mr. Newberry. That might be a good point. 

Mr. Poe. Let me ask you another question, Mr. Newberry. 

If what you say and Mr. Patrick say occurs and it hurts radio 
stations and they have to go to syndicated talk shows or whatever, 
would that — I mean, would that — what would happen, otherwise go 
out of business, you would go to a talk format where it may or may 
not appeal to the public? 

Mr. Newberry. I think what would happen is, and we talked 
about this when I had the opportunity to appear here earlier this 
year or last year, I don’t think it is a case that every radio station 
that is playing music would disappear. But the number of stations 
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playing music would dramatically decrease as alternative program- 
ming was introduced. 

Most of that programming is not going to originate nature from 
a local community. It is going to be brought in by satellite because 
of the economic question Mr. Watt raised earlier. So you’re going 
to have local programming that is disappearing. You’re going to 
have the amount of diversity of music that disappears, and you’re 
going to have the most familiar artists that are getting played be- 
cause of the business reality of the transaction, again, the unin- 
tended consequences that I spoke to in my opening testimony. 

Mr. Poe. Last comment, question. If we’re talking about the free 
market. This industry is not a free market. It is regulated by Con- 
gress. And so this bill regulates the free market even more. In a 
true free market, there would be no — there would be a contract be- 
tween the broadcasters, the radio labels, the performers, with the 
broadcasters. There would be a contract, and they would figure out 
who pays who rather than Congress saying, you pay this person 
every time, or in this legislation, we are flipping the legislation 
where we pay the opposite person. What do you think about a free 
market industry? 

Mr. Patrick, I’ll ask you, and that will be my last question. 

Mr. Patrick. We always like free market industries, and to some 
extent, what you are describing is some of what we have with BMI 
and ASCAP. We have regular, every couple of years, negotiating on 
behalf of the industry with them as to what the rates are going to 
be. And in essence, we take into account what the value that they 
bring and the value they bring to us. 

Mr. Poe. My time has expired. 

Thank you, Mr. Chairman. I yield back. 

Mr. Conyers. The distinguished lady from California, Maxine 
Waters. 

Ms. Waters. Thank you very much, Mr. Chairman. 

Let me just say that this has been a very beneficial discussion 
here today. And I think that all of us have learned an awful lot 
about what is happening in this industry. Let me just cite a few 
of my thoughts. 

Mr. Liebowitz, I don’t think that, despite the fact that we respect 
your work, I don’t think anybody here is going to believe that there 
is no promotional value that the performers enjoy that causes the 
purchase of records. Most of us believe that, when these radio sta- 
tions play this music, that there are people that still go out and 
buy records, despite the other platforms that are being discussed 
here today. But to indicate that there is really no real promotional 
value is just hard for us to — most of us to digest. 

Let me also say, to Mr. Newberry, I think you have made an ex- 
cellent case here today, but none of us, I think, believe that per- 
formance artists don’t deserve to be paid. We believe that they de- 
serve to be paid. So what we have here is basically an impasse. 

And Members of Congress at some point will make some deci- 
sions. Whatever the decisions are, somebody is going to benefit. I 
think there is a possibility that both sides could benefit, but the 
best way that both sides can benefit is that if both sides get to- 
gether and work it out and then bring the solution to us. That 
would be the best of all worlds. 
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Let me just say to Mr. Mitch Bainwol, why — why — why should 
the record companies get 50 percent of the performance fees? 

Mr. Bainwol. The record companies are the investors who put 
money into new artists and existing artists to help make their ca- 
reers go. 

Ms. Waters. Don’t they charge them for that? Isn’t that what 
some of the young artists don’t understand, that all of the produc- 
tion, all of the clothing, all of the what have you is being charged 
to them and they’ve got to pay it? Isn’t that what happens? 

Mr. Bainwol. First of all, we are talking about — when we use 
the phrase labels, we’re really talking about copyright holders. 
They can be major labels. They can be small mom-and-pop indi- 
vidual labels. And there are thousands of those around the country. 
Or they can be artists who have their own — artist-owned labels. So, 
in this case, what we are saying is the copyright holder gets 50 per- 
cent for making the investment that sets a career in motion. 

Ms. Waters. All of those that you just described, 50 percent 
across the board? 

Mr. Bainwol. Fifty percent of the performance royalty, correct. 

Ms. Waters. And my question is, whether you describe that as 
small, individual copyright holders or the big conglomerate, they 
should all be treated the same, with 50 percent? 

Mr. Bainwol. The objective, both behind the language and the 
Constitution and behind any kind of exercise that is venture cap- 
ital, is to produce more of the product. And in order to produce 
product, you have to be able to get a return. And in today’s market- 
place, where sales have diminished so much, the future of the mar- 
ket is in fact in performance and in access. So it is important for 
the folks who invest capital, whether they are big or they’re small 
or they are the artists themselves, to develop a return on that in- 
vestment so you can have more creativity. 

Ms. Waters. Am I to understand that, say, the big copyright 
holders who invest and who promote and who charge the artists for 
every aspect of the promotion and whatever they do, they are not 
getting a return on investment? 

Mr. Bainwol. I can tell you that sales have gone from $15 billion 
in 1999 to about $6 billion physical last year. When you throw in 
digital, it is about $9 billion. So the investment in creativity is not 
realizing the same return. The marketplace is fundamentally dif- 
ferent today than it was 

Ms. Waters. So they’re not deducting this from the artists’ earn- 
ings at all? 

Mr. Bainwol. No. No, ma’am. 

You make an investment in an artist, and there is an advance 
and you pay royalties on sales. Okay? When sales diminish, there 
are fewer royalties to pay, and there is also less of an investment 
basis to invest in the next Bruce Springsteen, the next Billy 
Corgan. 

Ms. Waters. Well 

Mr. Liebowitz. Can I respond to the question that you had about 
whether or not there is promotion? 

Ms. Waters. Yes. 

Mr. Liebowitz. I don’t want you to misunderstand. I’m not say- 
ing radio doesn’t promote music. It does. What I am saying is 
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Ms. Waters. You are saying that it doesn’t cause the purchase 
of records. 

Mr. Liebowitz. Oh, no. What I said is the net effect overall of 
radio is that it causes people to spend more time listening to radio 
than they otherwise would and therefore less time listening to 
music, and therefore, the net effect is to actually hurt the sales of 
sound recordings. But that is because there are two effects. There 
is a promotional effect, which is positive, which is being used these 
days to determine which songs are getting the biggest sales. But 
then there is also the substitution effect because when you’re lis- 
tening to radio, you’re not listening to prerecorded music. And they 
conflict with one another, and the question is which one is strong- 
er — 

Ms. Waters. We are really interested in the bottom line here. 
There’s some information that shows us that the companies, the in- 
dustry solicit still radios to play their artists’ recordings; is that 
correct? 

Mr. Liebowitz. That’s correct. 

Ms. Waters. And they do that simply because they like to hear 
it or it has a bottom line for them? 

Mr. Liebowitz. They want to have increased sales of particular 
artists that they have. 

Ms. Waters. Do you think that they would continue to do that 
if, in fact, they did not see that the bottom line was being affected 
by the 

Mr. Liebowitz. They can’t control whether or not radio is playing 
records. They can’t reduce the amount of time radio is on there 
substituting for music, substituting for prerecorded music. Because 
they have no control, because they don’t have a property right, all 
they can do is say, music is going to do what it is going to do, the 
radio is going to substitute the way it is going to substitute and 
we can’t control that, we want to at least have our songs, the ones 
that have the biggest market. 

Ms. Waters. I’m old enough to have lived through payola. 

Mr. Liebowitz. Yes. 

Ms. Waters. What was Payola all about? 

Mr. Liebowitz. Payola was all about the fact that radio stations 
are willing to — record companies are willing to pay radio sta- 
tions — 

Ms. Waters. Why were they willing to pay them? 

Mr. Liebowitz. Because it helps the sales of individual songs. 

But there is nothing they can do to stop the substitution effect. 
So they can control the size of the piece of the pie, but the record 
companies have no control over the size of the pie because they 
can’t keep radio from being the size it is. 

Ms. Waters. Well, still, the bottom line is that there is value in 
promotions. What that value is, I don’t know. I am not saying that 
artists should not be paid because of the promotions. I’m saying 
that it just should be recognized as value. 

And having said that, let me just say to Mr. Corgan that your 
testimony here today was perhaps the best that I have heard in 
helping us to understand from so many vantage points that you 
have been able to share with us today. And so, again, I would like 
to see this worked out so that the artists are paid and the broad- 



227 


casters are — the problems of broadcasters are recognized in some 
fashion. 

My bottom line on the broadcasting is this, I do not want to see 
small broadcasters, minority broadcasters, out of business. I think 
it is good for our communities. It is good for this democracy, and 
we must have that kind of interplay, otherwise we are at the mercy 
of the conglomerates who don’t give a darn about some the issues 
that we care about. So I’m hopeful that you guys can work it out 
and not just leave it to us to try and figure it out. 

And I yield back the balance of my time. 

Mr. Sherman, [presiding.] Thank you. 

Mr. Gohmert. 

Oh, you’re next? Oh. 

Mr. King. Thank you, Mr. Chair. Am I recognized? 

Mr. Sherman. Yes, you’re recognized. 

Mr. King. Thank you. I have been patiently sitting here, and I’m 
sure Mr. Gohmert understands — we’ve had our conservations, and 
we are both very interested in this, and we have I think shown as 
much interest as anyone in the Judiciary Committee today by at 
least the length of our presence and our attention. 

I picked up a lot here. It is curious to me that we have been at 
this for several hours now, and the room is still full. That tells me 
not just that this is an important issue to this country, but there 
is an important broad constituency that supports each of your ar- 
guments that are before this Committee today. 

I tend to revert to the Constitution and try to determine the 
foundation that we are acting upon here in this Judiciary Com- 
mittee especially. And I know that Mr. Lungren focused on the 
Constitution as well. 

I think there is a bit of an irony here. Article I, Section 8, the 
subject of our discussion here, to promote — it reads as, quote, to 
promote the progress of science and useful arts by securing for lim- 
ited times to authors and inventors the exclusive right to their re- 
spective writings and discoveries, closed quote. 

It is interesting to me that that is in our Constitution, Article I 
Section 8, just slightly above to define and punish piracies. There 
is a certain irony there, and it happens to be right above the power 
to declare war. So we know the Founders put high value on prop- 
erty rights, on intellectual property. 

They put a couple caveats in there that we haven’t discussed to 
much length here. One of them is the term — and I would have to 
look at it here — the useful — the useful arts. And that tells me that, 
then, that Congress has the authority to determine what is useful 
in the process of making a determination on what is going to be 
done with property rights. That is part of our subject here today, 
even though it has not been any part significantly that I’ve heard 
of the testimony. And I don’t intend to go there. I just make that 
point. 

And another component of this is for limited times. And that is 
something that didn’t come clear to me. 

But I wanted to follow up on the gentlelady from California’s 
statement, and starting on my left. And that is that I expected to 
hear the testimony of an artist today, Mr. Corgan. And I heard the 
testimony of a businessman, I think, who has significant clarity in 
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this. So I want to ask you in this way: If you write the lyrics of 
a song, you can copyright those lyrics and receive compensation? 

Mr. Corgan. Yes, sir. 

Mr. King. And if you write the musical, the instrumental for a 
song, you can copyright the instrumental and receive compensa- 
tion? 

Mr. Corgan. As an author? Or in the performance 

Mr. King. As an author. 

Mr. Corgan. Yes, sir. 

Mr. King. And then if you write the lyrics and your base player 
writes the instrumental, which would be actually probably the op- 
posite of what is likely to happen, I think, then you can join to- 
gether and negotiate with a record label those copyrights to the 
lyrics and the instrumental that comprises a song that you have 
not yet performed? 

Mr. Corgan. Normally, those are internal agreements with the 
group or between the writers. They are not necessarily happening 
through the label. 

Mr. King. Fair enough. And I think you ought to have that right 
of contract to negotiate with whomever you’re doing business with 
and package that up because it is more marketable as a package. 

Then when you perform that song that you and your base player 
have written, both the lyrics and the music, and have copyrighted, 
well, then you receive a payment on that if you perform in concert? 

Mr. Corgan. Yes, sir. 

Mr. King. And the label markets and you get royalties off the 
sales of anything that might be downloaded and paid for and any- 
thing that might be a CD or a DVD? 

Mr. Corgan. That’s the concept. 

Mr. King. Yes, and I did mention 

Mr. Corgan. That is another tangent, but, yeah, that is the con- 
cept. 

Mr. King. I want to let you know, I have let the Chinese know 
about this. 

Mr. Corgan. Thank you. I appreciate that. 

Mr. King. And I think that it is a cost of business for them to 
continue to talk this thing to death. Sometime I’ll take up another 
subject there. 

So that takes us down this other way, this other thought, the 
other side of the right to property. Now, Mr. Patrick said that his 
record labels calling him on Tuesdays and Thursdays; that is the 
days that are allowed. And I understand that. Do they ever — and 
again, I turn to Mr. Patrick. Do they then ever offer to pay you to 
play their songs? 

Mr. Patrick. Yes. But it is illegal for us to take it unless we dis- 
close that to the FCC. And 99 percent of all stations say they will 
not allow an employee to ever do that. But that is Payola. 

Mr. King. But what about the company? If you own a radio sta- 
tion that is grossing $1,249 million and you decide that part of 
your revenue stream could be to negotiate with the record label 
created by Mr. Corgan, who might offer to pay you to play that, 
today is anybody doing that? 

Mr. Patrick. Nobody — to my knowledge, nobody is doing that, 
sir. I think they are all scared of the Payola rules. 
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Mr. King. But isn’t that — aren’t you talking about disc jockeys 
on Payola rules? And isn’t it a different equation when it comes to 
a radio station management transaction? 

Mr. Patrick. It doesn’t matter. It is the station or the individual 
that does it. 

And could there be a world in which there was free market 
where Billy comes to a company and says, I’ve got a new release 
and I actually would like to buy my way on to make sure it gets 
enough spins, theoretically, it could. 

Mr. King. I’d just like unanimous consent to complete this line 
of questioning. I know my red light is up, and I’ll make it brief, 
Mr. Chairman. 

Mr. Sherman. Sure. 

Mr. King. Thank you. Then I just make this observation, and 
that is that there is value to playing songs to the emerging artist 
who has not yet emerged on the stage. At some point — I mean, say, 
if I write a song and I play it as — then there would be value in me 
being able to pay the radio station to play that, so that we could 
get to the point where it got to the other side of the equation where 
I could collect payment on the other side. Wouldn’t it be appro- 
priate to allow for — if we are going to pay the artists copyright or 
the artists who perform this and require that that be paid over the 
radio stations that play it, who are promoting it, shouldn’t we allow 
stations then to collect from those that want to promote before they 
become a marketable commodity? 

And I would ask Mr. Newberry. 

Mr. Newberry. What is good for the goose is good for the gan- 
der, but I don’t think that is the appropriate model for anything 
that is based on artistic creativity and merit of the music as op- 
posed to music that goes to the highest bidder. 

I think that our industry has always operated — there are always 
bad apples within any sector, and we’ve had issues, as Congress- 
woman Waters mentioned earlier with Payola. I’m absolutely 
against anything that even hints of that. And going to the highest 
bidder wins in terms of who gets played I think is a very slippery 
slope for our industry, for the recording industry, for the artist. 

Mr. Sherman. Thank you. 

And I think just the one answer. 

Mr. King. That will be the last word. Thank you. 

Mr. Sherman. Without objection, I’d like to enter into the record 
some letters the Committee has received from musicians sup- 
porting the bill, including Paul McCartney, Gloria Estefan, Brian 
Wilson, Ricky Martin, Celine Dion and John Legend. 

Without objection, those will be part of the record. 

[The information referred to follows:] 
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I Square ■ London WID 3BQ 


28 April 2008 


To Whom It May Concern 

I am surprised to learn that the US is out of step with the rest of the world in failing to 
pay artists and performers when a recording is played on the radio in the USA. 

I would like to urge whoever is concerned to protect the future of music by ensuring 
that we pay the performers what they should be getting when a song is played on US 
radio. 

I will therefore be signing the petition to make sure everyone knows my feelings on 
the subject. 


Regards, 


Paul McCartney 
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FROMUSRM)IO RFORMERS W0RLDWIDE ask por a fair deal 


Making a living from music requires talent, creativity and hard work. Artists and 
musicians the world over depend on the simple idea that when a radio station 
broadcasts our music, we are rewarded by a royalty payment. Today in the United 
States, the world's biggest commercial radio sector, worth 20 billion dollars, pays 
absolutely nothing for the performance of the music which draws its audience and 
drives its business. While corporate radio profits from the music we create, 
performers in the US and everywhere else are getting no reward for our work. 

This is grossly unfair and leaves the US almost totally out of sync with the rest of the 
world. 

From the aspiring career musipian to the well-known star, performers today are being 
denied the payments in the US that we receive in virtually every other country in the 
world. No other free-niarket nation in Europe or North America fails to pay 
broadcast royalties to artists and performers. It is indeed ironic that the US 
government, which proudly fights to protect the rights of artists and musicians in 
foreign countries, is today foiling artists and musicians in its own back yard. 

We ask legislators in the US to deliver a foir deal for artists when their music is 
played on the radio. We do not seek any subsidies or special favours; all we ask for is 
for fair payment from the people that exploit our work to generate their own 
successful businesses. 
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estefan enterprises inc. 


I’m sorry I can’t be with you in person today to testify in support of the Performance Rights Act. It is such an 
important piece of legislation and means so much to all performers and musicians. 

Radio has supported my career from day one for which I am very grateful. I make no hesitation in acknowledging 
radio’s value. But I also make no hesitation in asking the broadcast companies to respect the value performers 
bring to them, and to compensate us just as they do the creators of the other content they broadcast. Satellite 
radio, internet radio and cable radio all bring value to the performer, but they also compensate performers and 
invest in the future of music. Over the air radio should do the same. That’s why I, and hundreds of other music 
creators, are speaking out in support of the Performance Rights Act. 

I am grateful that the Performance Rights Act is sponsored by Members of both parties, in both Houses of 
Congress. The broad based support it is receiving is inspiring to those in the creative community who want to 
dedicate their lives to this profession. During this long fight for performance rights, I have asked so many people 
whether they think radio stations should compensate performers to use their music as they do the composers. 
And, invariably, the response is, “They don’t pay?” I encourage you to do your own random survey; I know you 
will find the same result. And really, it’s not so hard to understand why. How can it be that a business is able to 
take someone else's work without compensating the creator? After all, when you get to he bottom of it, it’s the 
MUSIC that creates listenership for a radio station .. and it’s the listenership that brings ratings to the station . .and 
it’s the ratings that create advertising dollars. Broadcast companies are earning significant income based on our 
original works and performers and musicians are not in turn earning their rightful share. 

When artists and musicians record a song, they give it life. It is a piece of us - a reflection of our heart and soul. 
When others use it, they need to respect the creator. We should be the ones who get to decide whether to give it 
away or whether we want to be paid. We appreciate that broadcasters believe they are promoting us, and we 
them. But the creator must be the one who is able to determine and negotiate the value of their music. 

Really it’s as simple as this: when you make something, and when people want to use it, they have to 
compensate you for it. This is a concept as old as... well, at least as old as broadcasting. Artists and musicians 
deserve no less respect than the makers of any other product. Our country sadly stands alone in the developed 
world with respect to the fact that performers do not get compensated when their music is used by radio stations. 

For so many performers, this is about making a living. Of course, I have been blessed with the opportunity to 
make music and to have made a wonderful living from it. But there are so many thousands of other artists out 
there who have not yet achieved the level of success whereby they can earn a living for what they love to do . 
They have dreams and, yes, they are struggling. So many of these creators around the country can’t stay in this 
tough business unless their work is respected and they’re paid when their music is broadcasted. We simply can’t 
afford to maintain radio’s unique exemption at their expense. If they cannot afford to make music, there won’t be 
new music for radio stations to broadcast. 

It’s time for all of us in the music business, performers and broadcasters, to be in business together so that we 
can finally create a true symbiotic relationship. Your support for the Performance Rights Act will do just that. On 
behalf of all of us in the music community. 

Thank you. 

Gloria Estefan 


420 jefferson avenue miami beach, florida 33139 
(305) 695-7000 Fax: (305) 534-5220 
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Senator Patrick Leahy 
Chairman Senate Judiciary Committee 
Dirksen 226 
Washington DC 20510 

Representative John Conyers 
Chairman House Judiciary Committee 
2138 Rayburn 
Washington. DC 20515 


Dear Chairman Leahy and Chairman Conyers: 

I'm very sorry Lm not able to be in Washington today to help you with your kick off of 
the campaign for a fair performance right in radio. But scheduling conflicts kept me in 
Los Angeles 

Nevertheless, I wanted to write you to tell you how much I support this effort and thank 
you for what you’ve done to help music performers from all walks of life. 

To me it’s only fair that musical performers receive some form of compensation when 
their performances are played on radio. It's pretty simple: our hard work should be 
rewarded 

All the hard working performers who play with me in my band today and those I played 
with in the past would benefit from this proposal So when 1 say this bill is only fair. I’m 
speaking for hundreds of performers whose names you may not know, who helped made 
my music what it is, and who would gain a vital source of revenue from the bills you 
have introduced. 

I’m a proud founding artist of the MusicFIRST coalition. 1 wish I could be there today 
But I’m there in spirit 


Brian Wilson 
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HickyM&rti n enterfiri^c 


March 6, 2009 


The Honorable John Conyers 
Chairman, House Judiciary Committee 
2426 Rayburn House Office Building 
Washington, DC 205 1 5 


The Honorable Patrick Leahy 
Chairman, Senate Judiciary Committee 
433 Russell Senate Office Building 
Washington, DC 20510 


Dear Chairman Conyers and Chairman Leahy: 

I am writing to express my appreciation for your recent introduction of the Performance 
Rights Act, which would end the unfair exemption that U.S. radio broadcasters have 
enjoyed for decades from the requirement to pay artists for the music that they play. 

I am proud to be a part of America’s vibrant creative community, but it dishearlens me to 
know that the United States is the only industrialized, democratized nation in the world 
that does not recognize a musician’s right to be compensated when his music is played on 
the radio. Instead, radio broadcasters in this country are free to use an artist’s intellectual 
property for their own commercial benefit, without paying a penny to the performer who 
creates the very content that makes their business run. This system is fundamentally 
unfair, and a change in the law is long overdue. 

Your legislation will correct this longstanding inequity and ensure that musicians are 
fairly compensated for the work that they create. 1 am grateful for your leadership on 
i, and I hope that Congress will enact this important bill into 



PO Box 13345 • Santurcc Sta., San Juan, Puerto Rico 00908-3345 



February 28. 2009 


The Honorable Patrick J. Leahy 
Chairman, Senate Judiciary Committee 
United States Senate 
433 Russell Senate Office Building 
Washington, DC 20510 

The Honorable John Conyers, Jr. 

Chairman, House Judiciary Committee 
U.S. House of Representatives 
2426 Rayburn House Office Building 
Washington, DC 205 1 5 

Dear Chairman Leahy and Chairman Conyers: 

First of all. thank you for your extraordinary leadership and for everything you do to 
nurture, support, protect and advocate for music in the United States. 

Most people are unaware that performing artists and musicians receive no royalties when 
over-the-air radio stations play their music. This amazing inequity is due to an exemption 
that broadcasters receive, unlike any other provider of music and unlike anywhere else in 
the industrialized world. The result is that tens of thousands of talented performers are 
not being paid for their artistic works when the songs they bring to life are used 
commercially. 

As you know, the music industry has been hit hard over the last few years. The decline in 
record sales makes it that much more difficult for artists and musicians when they can't 
look to income from broadcast performance royalties, as artists and musicians outside the 
United States can. Radio stations use music to gain an audience in order to sell 
advertising. It is simply not right that they don't pay artists for the privilege of exploiting 
their creations. 

Thank you so much. 

Sincerely, 

Celine Dion 



lei P.otiLiiTi'.tis foe uni' HR - frri.nn lions lix. 
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Marofi 10, 2009 •: 

The Honorable John Conyers, Jr, 

Chairman ...f " / 

Committee bji the Judiciary • 

U.S. House of Representatives 
2138 Rayburn House Office SuKdfrtg 
Washington, DC 20515 

Dear Chairman Conycre: 

Thank you for holding a hearing today m the Judiciary Committee of^the U S. House of Representatives 
on the ‘Terfonnauce Rights Act.” While I cannot be there in persoh, 1 am. certainly there in spirit along 
with thousands of other performers and musicians - present, past and future - who believe creators 
deserve the right to be compensated for their work when it is used by radio broadcasters for then 
gain . The sight to negotiate for the value of what you do is an American principle that should not be lost 
on performers and musicians. I am so grateful that this Committee is considering legislation that will 
entitle artists the respect and dignity' they deserve for the many contributions they give to radio and to our 
culture. This cause is about no less, 

It truly is incredible that broadcast radio has gone so long without paying performers for use of their 
music. More titan 20 years ago, Frank Sinatra sent a latter like this one, asking that Congress enact a 
performance right to protect the countless number of performers and musicians who contribute their 
passion and hard work to our country. Somehow', for mors then half a century, broadcast radio has been 
allowed to use our music to build a multi-billion dollar industry without a single penny going to the 
performer or musician. 


Broadcasters enjoy this unique status over all other radio platforms - including satellite, Internet, and 
cable - who all properly pay performers and musicians, acd respect their work product. This unfair 
economic advantage for the most profitable platform makes no sense. Certainly, all radio platforms 
provide benefits to performers, but all except broadcast radio values tbs music and compensates for its 
use. TheU.S. remains the only developed nation to deny performers a right to compensation for radio 
play, which results in hundreds of millions of dollars over the years owed to U.S. performers and 
musicians left overseas, since countries will not pay us if we do not in turn compensate their artists here. 


Broadcasters are our partners. But we need for diem to treat us as such, sad for the law to finally reflect 
the true value our music provides them. After all, without music, there^Syso music stations. 

Flsase help us fo finaUv end this imjustified loophole and to properly /ews; d the thousands of creators 
who have bi^lt radio' ’MluSiness end brightened our lives. We hope ypu vp 1 enact the “Performance 
Rights Act” |nto law jiljs year. 

Sincerely* : 

. Johri.l 
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Mr. Sherman. I will now recognize myself for 5 minutes. 

Mr. Corgan, first, thank you for your excellent testimony, and 
also thank you for the effect you have had on American culture be- 
cause now when people see a bald guy, they think rock star. 

Mr. Corgan. But, sir, you’re not completely bald. You’re not 
there yet. 

Mr. Sherman. I’m not completely a rock star? 

Mr. Corgan. No, sir. No, you’re not. 

But we need new stars. We need new stars. 

Mr. Sherman. Bainwol, we’ll talk. 

There has been some discussion as to whether the bill reflects a 
fair compromise between the artists and the label. It is my under- 
standing that the artists and the labels are both behind this bill 
and this division; is that correct? 

Mr. Corgan. Yeah. That is the basic idea. 

Mr. Sherman. So the attempt by those that don’t want to pay 
anything to create a fight as between the labels and the artists or 
to attack the bill for being unfairly artist or unfairly label, is that — 
you come here as a united front? 

Mr. Corgan. Yes, sir. But can I make one comment? In the me- 
chanical rights issue with songwriters, which was, you know, was 
enacted by Congress, labels have been really wishy-washy on pay- 
ing the full mechanical rate. And they have used that as a negoti- 
ating tool, so if you’re going to do this, if you are actually going to 
say it is the right thing to divide this pie 50/50, make it 50/50, 
don’t let the labels then exert pressure on the artists to whittle 
down their share, which they’ve done in the mechanical rights 
issue. That is something that is very irritating to me as an artist. 

Mr. Bainwol. If I can clarify 

Mr. Sherman. Mr. Almedia, do you also agree that the bill has 
the right division between the artists and the labels? 

Mr. Almeida. Yes, we have come together and 

Mr. Sherman. Mr. Bainwol, do you agree with the bill as it is 
drafted and you are going to pay the full 50 percent, or are you 
going to be negotiating the artist down? 

Mr. Bainwol. Yes, yes, and no. 

Mr. Sherman. So no to negotiating the artist down. 

Let me move on in the questioning. 

Mr. Newberry, you point out that the stations do public service. 
You didn’t mention that you get tens of billions of dollars worth of 
free spectrum. And while almost all the businesses in this country 
perform important public service when they can, very few of them 
get that kind of valuable right. So the two go hand in hand. 

I’d like you to imagine a big rock band entourage that goes 
crashing into a restaurant, eats well, and then refuses to pay. And 
when they refuse to pay, when they steal the food, they say, well, 
our business model was created on the assumption that we’d al- 
ways steal food. Or times are tough; we’ve got to steal the food 
now. Or this band performs a lot of good public service, so we 
should be able to steal the food. Or our band is so popular, we are 
providing promotion to this restaurant, it is going to be the hot res- 
taurant because we were seen here. Or our band is a small local 
business, so we should be able to steal food. Or we need to do a 
study to determine whether or not we should steal the, food and 
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until such time as that study is completed and agreed to by every- 
one as being an accurate study, we should steal the food. 

In this society, do we usually allow theft on the theory that the 
thief is struggling or the thief is public-spirited or that somehow 
the victim unwillingly and without their consent benefits from the 
theft? 

Mr. Newberry. Would you like for me to answer that? 

Mr. Sherman. Quickly. 

Mr. Newberry. If the restaurant went to the band 3,800 times 
in the course of 6 months and said, please come eat our food; we 
would like for you 

Mr. Sherman. Sir, I think that Mr. Liebowitz has well illustrated 
the fact that, obviously, each individual band, record label, and 
record has it in their interest to be played more, but in total, the 
industry suffers. And we’ve seen — I mean, I think he has illus- 
trated that rather well. 

But to say that because you get 3,800 flyers saying, come eat at 
the restaurant, that you get to go for free, seems a bit absurd. But 
I do want to shift to Mr. Liebowitz. 

Mr. Newberry. Well, I would also like to go on record that the 
assertion that it is stealing and thievery is somewhat a 
mischaracterization. It is an industry that has worked jointly with 
the radio and recording industry over the years to promote 

Mr. Sherman. Sir, if one of your members produces a station — 
produces the Limbaugh show, which I know you don’t air — and I 
put it on my station and I run it for free, but not with the barter, 
I just put only my own commercials in, and I say, wait a minute, 
I’m helping Limbaugh become popular in my area, and he wanted 
to be on my show, and I’m helping his book sales, therefore I don’t 
have to pay or provide any barter for the show, I think you would 
be here asking the government to enforce the rights of the station 
involved. 

But Mr. Liebowitz, two rival studies, one is yours and one is the 
other’s side. 

They won’t share the data with you. Have you shared your data 
with them? And have they found any holes in it? 

Mr. Liebowitz. Well, I offered to exchange data, and they basi- 
cally said 

Mr. Sherman. When you say “exchange,” is your willingness to 
share your data contingent on them providing their data? 

Mr. Liebowitz. Well, I wasn’t sure exactly what my answer 
would be if they said, “Well, we will take your data, but we are not 
going to give you ours.” 

Mr. Sherman. I am asking the question, so tell us the answer. 

Mr. Liebowitz. So it never actually came up. 

Mr. Sherman. Okay. Now it is coming up. 

Mr. Liebowitz. I am not sure what my answer would be. 

Mr. Sherman. What would your answer be, Mr. Liebowitz? 

Mr. Liebowitz. I am a little reluctant to, sort of, let them make 
the final decision as to who is right and who is wrong. But if there 
was a third party, I certainly would be willing to 

Mr. Sherman. Maybe you would want to give the Committee 
your data. That would be the solution to this. 

Mr. Liebowitz. Excuse me? 
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Mr. Sherman. What? 

Mr. Liebowitz. I am sorry, I missed what you said. I didn’t catch 
it. 

Mr. Sherman. Maybe you would want to furnish to this Com- 
mittee for this hearing the data 

Mr. Liebowitz. Sure, I can do that. 

Mr. Sherman [continuing]. So that everyone could then see 
whether either of these studies could withstand scrutiny. If your 
data is furnished and withstands scrutiny and their data remains 
hidden for reasons that have been previously talked about, then we 
will know which study we can rely on. 

My time has expired. I believe we have Mr. Gohmert. 

Mr. Gohmert. Does that mean I am recognized? 

Mr. Sherman. Yes, it does, for 5 minutes. 

Mr. Gohmert. Thank you, Mr. Chairman. 

Of course, Rush Limbaugh has been mentioned a few times, and 
I guess his radio show and A1 Franken’s show are not exactly anal- 
ogous since, you know, like, Rush’s show goes on for 3 hours — and 
that is right — Mr. Franken’s doesn’t go on at all anymore. But with 
a 3-minute song compared to a 3-hour program, I am not sure how 
analogous those are. 

You may have heard Howard Coble say earlier that he asked one 
of our Members of the Committee if that Member supported the 
performers or the radio stations, and the response was “yes.” Well, 
that was me. 

And I have been struggling with this a great deal. On the one 
hand, I represent east Texas. Most of our radio stations are very 
rural, and a lot of them are combined, so they might end up getting 
hammered for a couple of fees if this goes into effect. And they say 
their profit margin is so thin, especially these days with advertisers 
pulling out, it might just be what undoes them or sends them com- 
pletely to talk radio. 

And I know, in deference to my friend Ms. Waters from Cali- 
fornia, I mean, I am living proof. I have bought two albums in the 
last couple of months. I am one of the old guys who — I may hear 
it on the radio and then go to the Web site to hear a little part — 
“Ooh, I like that” — and then I actually go physically buy the CD. 
But both of them I have heard on the radio and go, “Ooh, I like 
that,” and so I go buy it. So I know there is value in hearing things 
on the radio. I know there is. I hear that. And whether we can 
whitewash that and say that it is all a wash and that it doesn’t 
really matter or that maybe it is costing, I don’t know. But I would 
like to get to the bottom of it. 

I was shocked when I found out that performers didn’t get any 
cut of the royalties that were paid, because that just seemed inher- 
ently unfair. It seemed fair that the writers got that. But then I 
come back to — and I have been trying to do research. And, as some- 
body who has written songs for my wedding, for my kids and stuff, 
I know it is a lot of work, and especially if you are going to make 
it as good a product as something that people will actually buy. 

But, Mr. Corgan, I go back to the record companies again. And 
I heard the comment that, you know, 50 percent may go to the 
record companies for setting a career in motion and its investment 
in creativity, but, as I understand it now, the artists have to go on- 
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line and create their own career and get enough hits to their own 
Web sites and their own music, and so they have set their own ca- 
reer in motion. Finally, somebody says, “Okay, I will help you. I 
will make 3,800 calls to radio stations and try to get them to play 
your music,” or something, “try to set you in motion.” 

But I am wondering, I know what we have heard from people 
coming to our offices is that performers have really been cut in 
their income. But it sounds more like the record companies are suf- 
fering the biggest cut. And I am curious. I don’t know who your 
label is, but what kind of cut does a record company normally get 
from a group as well established as Smashing Pumpkins? 

Mr. Corgan. Well, in our case, we are now an independent enti- 
ty. We have actually decided to go without labels. So something 
like this 

Mr. Gohmert. Wait. You are saying that they no longer have all 
this help to give you as a performer? 

Mr. Corgan. Well, we have posthumous work — oh, I didn’t un- 
derstand. Sorry. 

Mr. Gohmert. I am sorry. I shouldn’t be sarcastic. I am sorry. 

Mr. Corgan. We are without a label now. We are completely 
independent. Although we 

Mr. Gohmert. Has that devastated your sales now that you don’t 
have a label? 

Mr. Corgan. Well, it is a new model that we are trying to ar- 
range. And, you know, again 

Mr. Gohmert. The fact is more performers are going with this 
model; isn’t that correct? 

Mr. Corgan. Well, because of what I was saying to the other 
Congressman before, because you have less capital available to the 
labels and then you have less investment, what is happening now 
is they are putting the onus on the artists to develop their own ca- 
reers and then they just cherry-pick. 

Mr. Gohmert. Right. So, as an independent now, if you put your 
songs on iTunes — and I haven’t looked. I assume you have songs 
available on iTunes, right? 

Mr. Corgan. Yes, sir. 

Mr. Gohmert. What cut of that do you get? 

Mr. Corgan. Well, we actually renegotiated our contract, our old 
contract, if you are talking about, like, say, my old music. So we 
have a 50-50 cut with our old record company. But that is very 
novel. We had to negotiate that. 

Mr. Gohmert. As I understand it, you may be lucky to get 30, 
40 percent. 

Mr. Corgan. Most artists are probably in the 20 percentile 
range. 

Mr. Gohmert. And then if you sign with a record label, I have 
been told that perhaps the record label can negotiate 60 or 70 per- 
cent for them and 30 percent for iTunes, but then the artist still 
gets a small cut of that, after deductions for expenses. 

Mr. Corgan. Yes, sir. But, again, in a free-market situation, the 
artist has the right to say no. They decide, “Well, do I want to 
enter into this system of opportunity?” And I think what is being 
argued here is, there isn’t that same system of opportunity. You 
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know, you get the straight “no,” and then there is nothing to nego- 
tiate. 

Mr. Gohmert. Okay. Well, I see my time has expired, and I am 
obviously not going to get 10 minutes, like my other friend from 
Texas. So my time has expired. 

But let me just say I really appreciate everybody’s input. You 
know, I was a judge, and we would get evidence from all sides. And 
I am still struggling with this issue, you know, what is fair. And 
so I really appreciate you all making the effort to be here and to 
participate. Thank you very much. 

Mr. Sherman. I thank the gentleman from Texas and recognize 
the gentleman from New York. 

Mr. Weiner. Thank you, Mr. Chairman. 

You know, I think in this, if we divide the issue between the 
right and the rate, I think that the equities of the right are almost 
agreed to. I mean, I didn’t hear too many people on this panel who 
didn’t believe that the performers have a right to something. So I 
think that issue is done. So then it becomes a conversation of rate, 
and I think that it is much better resolved, frankly, with guidance 
from Congress but, frankly, letting you all work out some of these 
things. 

I think, for example, a smart record company would probably ne- 
gotiate a lower rate for an unknown artist, you know, one that they 
want to try to promote. I think that you might even have artists 
who say, “Listen, I will take a discount because I am one of the 
46,000 calls to get on the air.” 

But if I could drill a little bit into this thing that we have glossed 
over, Mr. Newberry, do you believe that if you have a radio station 
that features Glenn Beck, do you believe you should have to pay 
for his programming? I mean, he, too, is benefiting from the pro- 
motion. He, too, is benefiting with his books and the marketing 
that he is getting for his things that are non-radio-related. As a 
matter of philosophy, do you believe that you should have to pay 
for his programming? 

Mr. Newberry. I don’t believe I should have to pay for his pro- 
gramming. I believe I have the right to decide whether that is an 
investment or not. 

Mr. Weiner. Yeah, but do you believe that he should have a 
right that, if you play it, he should be compensated? Do you believe 
that right that exists on his part? 

Mr. Newberry. I think that is dependent on how each model is 
established. So I can’t say whether he has a right to do it, but if 
that is how he wants to set up his business, that is his problem. 

Mr. Weiner. No, I am asking a different question. I am not ask- 
ing about his motivation. I am asking about from your perspective. 
You have described that you believe — and forgive me for summa- 
rizing your position — that, since you provide such a value to per- 
formers by promoting their product, that they should not have a 
right to be compensated for that. Do you have the same belief 
about people who engage in another performance art, say, the spo- 
ken word? 

Mr. Newberry. I am saying that we have provided compensation 
to the recording artist through the promotion. I am not saying they 



242 


don’t have a right to compensation. I am saying we are providing 
compensation. 

Mr. Weiner. Do you believe the same thing exists for someone — 
I mean, I don’t if you really don’t understand my question or you 
are just dancing around it. But do you believe that the same cir- 
cumstance exists with people like Glenn Beck, who, frankly, I be- 
lieve, when I hear him on the radio, he should have to pay me, but 
that is a different story. 

Mr. Newberry. I would concur. 

Mr. Weiner. But I am just asking whether you have the same — 
you seem to have a philosophical position that, since you provide 
a promotion right to the performers, that that should be in lieu of 
any payment you give. Do you have the same philosophical sense 
about the spoken word? This has come up a couple of times here. 
I just want to hear what your position is. 

Mr. Newberry. Okay, let me address it then in something — I 
don’t carry Glenn Beck, so let me address it because Chairman 
Berman earlier mentioned sports. We carry sports teams that we 
do not provide any compensation for the broadcast. Do they have 
a right to that compensation? No. They come to us and say, “Lis- 
ten, we have a struggling team. We have a team that would benefit 
from the exposure. We have a university that would benefit from 
the promotional value of having their games on your radio station.” 
And they don’t pay us. We make a decision, is that a programming 
decision, and is that something that is beneficial to our listeners. 

Mr. Weiner. And so do they. 

Mr. Newberry. Right. 

Mr. Weiner. They make that decision. But in the relationship 
you have with performance artists, you want to be able to decide 
that it is a no-compensation thing for the performers. That is the 
difference there. 

I agree with you, Mr. Newberry. I think, as a result of this legis- 
lation, which there now seems to be emerging consensus that per- 
formers have this right, as a result of this legislation, you could 
well find yourself having people come to you and say, “You know 
what? I don’t want a dime to be on your radio, so you don’t have 
to compensate me at all, because it would be so good for me if I 
am going to catch up with — my artist is going to catch up with the 
Smashing Pumpkins that, you know what? You don’t have to pay 
me a dime. I am going to negotiate that with you.” 

But the question is different that I am asking you. The New 
York Mets have a right to negotiate that. The Glenn Becks of the 
world have a right to negotiate that. The performers, in your view, 
just to make sure I understand, should not have that same right. 
Is that just a fair explanation of your position? 

Mr. Newberry. The system that we have under the current cir- 
cumstance is not perfect. I am opposed to changing it under the 
proposed legislation because I think it causes unintended con- 
sequences. So, to say should that right be introduced now after 80 
years of a balanced relationship, yes, sir, I disagree with your posi- 
tion. 

Mr. Weiner. Mr. Newberry, I understand that that is the ques- 
tion you would like to answer. I am asking you a philosophical 
question, you and me, that we are not talking about 80 years of 
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this. And I would stipulate, to what the gentleman says, that these 
are tough economic times, I would stipulate to Mr. Liebowitz — I 
mean, God bless you, but I think it is the least newsworthy re- 
search ever, that it helps some people but basically it doesn’t help 
other people. Like, that was interesting, but it doesn’t really get to 
this point, which is: On a philosophical level, do you believe, today, 
that there is inequity there? 

I mean, I think there is no doubt that all legislation involves a 
balance of equities and a balance of the politics. And, yes, clearly, 
you have a good hand you are holding, being someone who rep- 
resents broadcasters from around the country. But on the equities 
of it, it seems that there is no really good argument except you 
don’t want to change something for 80 years. 

Mr. Newberry. Would you like me to answer that? 

Mr. Weiner. I would, except the gentleman two seats to your 
right has been gesturing that he wants to. 

Mr. Patrick. One other thing is, when you are talking about 
Glenn Beck or anybody else, you are talking about exclusivity, and 
that may be what you are paying for. You may not like him, I may 
not like him, but you are getting that, and 10 other stations or 50 
other stations in your market don’t get that. Or sports rights — only 
one person gets the Mets in New York, not all of the other stations. 

Mr. Weiner. But, Mr. Patrick, you are right about those details, 
but you are missing the premise. The premise is the equity of the 
Mets or Glenn Beck being able to negotiate for themselves what 
that value terms and condition is of the performance that they are 
having. 

You are right, there are plenty different combinations of per- 
mutations, which is why, at the end of the day when we are about 
to pass this, you are going to get into a room and say, “Please 
don’t. We have worked out a deal.” That is what is going to wind 
up happening. 

Mr. Sherman. I think the gentleman’s time has expired. 

Mr. Weiner. Thank you, sir. 

Mr. Sherman. The Chair will now recognize the gentleman from 
New York. 

Mr. Maffei. Thank you, Mr. Chairman. 

I do want to clarify some of the stuff that came up in Ms. Jack- 
son Lee, the gentlewoman from Texas’s testimony. And I think she 
was talking to Mr. Corgan, so I want to address a similar question 
to Mr. Bainwol. 

I understand this legislation has accommodations for small com- 
mercial and noncommercial broadcasters, which would allow them 
to pay a lower rate than what would likely be set by the Copyright 
Royalty Board for large commercial stations. This is really good for 
districts like mine. I have a mixed district. It has a small city, it 
has rural areas, and we do have very small stations in my district. 
And even the accommodations provided in the bill might be too 
burdensome for them. 

For instance, if a small rural station makes only about $50,000 
in revenue, that might be difficult for them to afford even $5,000. 
And, similarly, if you look at a tiny, noncommercial station, for in- 
stance a small college radio station, that makes no money at all, 
$1,000 might be a little unworkable to them. 
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So would you be willing to consider some sort of a sliding scale 
that would allow even really the smallest stations — the student-run 
stations, the rural stations — to pay a rate that is commensurate 
with their actual income and ability to pay? 

Mr. Bainwol. The short answer is yes. We have been literally 
begging to get into a room to negotiate for a year, and we haven’t 
found a partner with whom to negotiate. 

But this is not about the small stations. We are prepared to be 
perfectly rational and reasonable about how this gets crafted and 
make any adjustments. This is about whether or not big corporate 
radio that is consolidated is going to make payment for the prop- 
erty they use to build their businesses. 

Mr. Maffei. Okay. Mr. Newberry and Mr. Patrick, is there any- 
thing here that you could live with? Is that true? 

Mr. Patrick. I think you have hit on one thing that we had 
talked about earlier. The non-com stations, the little religious sta- 
tions, the minority stations, and the very rural stations like Steve 
owns and I own 

Mr. Maffei. Don’t forget the college stations. I used to work for 
one. 

Mr. Patrick. Yes — $5,000 is way too high. And I appreciate the 
fact that they would like to carve out a sliding scale, and what that 
is, who knows? That presupposes there is a right. And so far, 
broadcasters are not quite there yet, if they are ever going to get 
there. 

But on the rate issue, I think you are correct. There has to be 
much more flexibility on that concept. 

Mr. Maffei. Do you want to add something, Mr. Newberry? 

Mr. Newberry. I think it goes back — and I am not sure, Con- 
gressman, if you were here when we had the earlier discussions, 
but it is perplexing, as a broadcaster, the sliding scale. Is $5 better 
than $5,000? Sure, that is common sense, and I am not going to 
sit here and argue that. But there is basically a principle argument 
here, that if the effort is to protect the performers, if the effort is 
to improve the status of persons like Mr. Corgan. 

There was a panel discussion that occurred just this past Friday 
out in Nashville. And if I could take 30 seconds to read this, be- 
cause this summarizes it. It is between Blake Shelton, who is a 
country music performer; Heidi Newfield, who is a country music 
performer; and Mike Dugan, who is the president and CEO of Cap- 
itol Records in Nashville. 

Mr. Shelton, talking about the performance rights debate: “I 
think it is a terrible idea for now. I think it is a terrible time to 
be even going there.” Heidi Newfield: “I agree.” Blake Shelton: 
“But, I mean, I am really rich,” to which the room laughs. Mike 
Dugan: “There is no question that the timing of this is horrible. 
This would have been a much healthier conversation a couple of 
years ago.” 

Then Ms. Newfield says: “I think it also needs to start — stems 
from the building of a record contract. I think the artists and man- 
agement and their record companies need to sit down and get real 
about when it comes to the bottom line of what we are actually 
making. There is a huge misconception of what we are making. I 
am $100,000 in debt, but that is the cost of doing business. It was 
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worth that to start over again. We need to talk about this more 
with our people.” This is an artist saying this. 

Then the president of the record label says: “There is no question 
that we get so much promotional value from radio. And I will tell 
you that, if it wasn’t for radio, we would not be here.” Radio also 
gets value from music. 

Mr. Maffei. Okay. No, actually, I appreciate those comments. I 
think my problem with that is that it just doesn’t seem that only 
the radio station should decide the promotional value of radio. It 
seems that that should be something that 

Mr. Newberry. Well, that is from the president of a record label. 

Mr. Maffei. Maybe so, but I might disagree with it, and other 
Members of this Committee might disagree with it 

Mr. Newberry. I understand. 

Mr. Maffei [continuing]. Even though he is the president of a 
record label. So a lot of us, I think, would just like to see both sides 
get together and try to decide a little bit more what the pro- 
motional value is, rather than just one side of it. 

What my question is trying to get at is: Obviously, the pro- 
motional value is much less if you run a tiny college station or a 
station that doesn’t bring in more than $25,000 or $30,000 a year, 
so trying to get to a sliding scale would seem fair on both sides of 
that. 

My time has expired, but I do want to make the point, though, 
that what we are looking for here is some sort of a way to find 
something that both sides can live with. And, you know, clearly, as 
has been said before, folks deserve to be compensated for their 
work. On the other hand, there might be a promotional value here. 
I just don’t know if only one side of the debate should decide what 
that promotional value is. 

Thank you, Mr. Chairman. 

Mr. Sherman. I thank the gentleman from New York. 

And there, for a while, I thought the joy would end, but the 
music goes on. The gentleman from Texas is recognized, should he 
wish to be. 

Mr. Gonzalez. Thank you very much, Mr. Chairman. I rushed 
back. I am sure you think I have the most exciting question to 
pose, but not really. I think everything has been said in one form 
or another. 

But the concern and the difficulty we all have, especially on this 
Committee, with so many lawyers, is that we recognize a right, but 
it may be a right without rights or an unprotectable right. And 
that is a very foreign concept to us. That is why we are having 
such difficulty here. 

Then the question comes in the marketplace: How does that 
unprotectable right or the right without rights for so many years 
become protectable? And there is some sort of compensation for 
that particular right or for the acknowledgment of it. 

And I apologize. I had to run up here. 

The only way that you can justify the continuation — because you 
lose on the fairness argument, but you would have to say that the 
promotional value is the compensation, that the promotional value 
is the subsidy. Conceptually, you have to meet that first argument. 
And it is going to be very difficult, because I have, obviously, a dif- 
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ference of opinion as to whether that is true or not. And that jury 
is still out, are we going to have an independent study, and so on? 
At the end of this whole process, who knows? But I am not really 
certain where we are today, despite the testimony of Professor 
Liebowitz. 

The fallback position, to continue the status quo, is to say it will 
be the demise of radio station using the public airwaves. And I find 
great value in — whether it is television or whether it is radio, it is 
the only direct link that government has when it comes to commu- 
nication out there, because of the use of the public airwaves. To di- 
minish it in any capacity diminishes the ability for us to represent 
the best interests of our constituents. And I really look at it that 
way. I have made this argument before on Energy and Commerce 
when it comes to telecommunications, the Internet and so on, cable, 
satellite and such, as opposed to over-the-air broadcasters. So the 
real question is, where are we today? 

There is one aspect — and I am not sure, Mr. Chairman, whether 
it was covered in my absence — there is one school of thought of, 
why this now? I recognize that I think the performers and artists 
should be compensated. It really is a foreign concept to me that 
they are not and have not been, but I am willing to listen to that 
argument that has been advanced in the past and that was ad- 
vanced here today. 

There is another argument — and I am not sure if this is true or 
not, maybe the professor and Mr. Patrick and others can enlighten 
me on it — and that is that maybe there is greater emphasis on it 
today because there is no single platform, Mr. Bainwol, as you had 
pointed out. And because of that, it is a whole new dynamic out 
there. So if you download, if you share, if you are part of all the 
tremendous piracy that goes on out there, where does the per- 
former then realize just compensation? And that now, because it is 
not just one platform and because of technology, they have to make 
up that revenue stream elsewhere and maybe look to the radio sta- 
tions. 

Can I have any comments regarding that particular thought that 
is out there and is being expressed? And I think I will start with 
Mr. Newberry. 

Mr. Newberry. I concur. I think that the record labels and the 
performers have been dealing with a very unfortunate cir- 
cumstance of business that has occurred since the Internet and 
since downloading. I am sure that there are thousands of people 
who would like to say, “Man, we really wish we could go back and 
change the way we handled the digital transition and the way we 
handled the whole issue of downloads.” The model did not work. 

Our industry is absolutely against piracy. We want to do every- 
thing that we can to protect the integrity of those works. But it is 
a feeling of, “Look, the model has collapsed around, so we are going 
to turn and go back toward the one source of consistent revenue 
where we know where it is, instead of finding ways to adapt to an 
expanding platform.” 

Mr. Gonzalez. Well, Mr. Bainwol — and, of course, I sense that 
you are going to disagree with Mr. Newberry — but what about the 
argument simply that, if you can’ control it in another delivery sys- 
tem — I don’t know what we want to call everything that is out 
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there — that you have to go to that which maybe is more accessible? 
At this point, it would be compensation from the radio stations. 

Mr. Bainwol. This issue is not about piracy. This issue is about 
a fundamental change in the nature of consumption of music. And 
in the old days — and I think our friends, the broadcasters, are nos- 
talgically clinging to an American-pie past. We are not in the old 
days where you turn on the radio and you buy a piece of plastic. 
Today’s model is entirely different. It is multiple platforms broad- 
casting music, with consumers, instead of buying music, accessing 
music and listening to performances, whether it is on YouTube, 
whether it is on Pandora, whether it is on cable TV, whether it is 
on their iPod. It is all about access and listening to performance. 

If we care about creativity and we care about creating an invest- 
ment basis for the next generation of art, then we have to find a 
way to make sure that we connect to the emerging model. That 
means performance. In that context, having the single biggest plat- 
form enjoy a benefit relative to Pandora, relative to Real Networks, 
relative to any of the other DiMA companies, makes absolutely no 
sense to the integrity of the marketplace or to fairness for creators. 

Mr. Gonzalez. Well, do you think we would be here today had 
it not been for these new platforms? 

Mr. Bainwol. I think the new platforms dramatize why this is 
so outrageous as a matter of equity. 

And the other point here that I think is critical is the argument 
that this is symbiotic gets totally blown away with the question 
that Mr. Weiner was going through, where we don’t get to partici- 
pate in this question of balance. They get to take our property, use 
it, and we can’t say no. They call it symbiotic; I call that a taking. 

Mr. Gonzalez. My time is up, Mr. Chairman. 

Mr. Sherman. I thank the gentleman from Texas. 

At the request of the Committee counsel, I have one clarifying 
question. 

Mr. Newberry and Mr. Bainwol, are you folks willing to sit down 
and negotiate, yes or no? 

Mr. Bainwol. I would like to have lunch first, but yes. 

Mr. Newberry. No, sir. We remain opposed to this legislation. To 
negotiate on that we think is counter to the interests of our indus- 
try and service to the public. 

Mr. Sherman. Don’t slit your throat, but don’t do it here. Thank 
you. 

[Whereupon, at 1:34 p.m., the Committee was adjourned.] 
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